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Appellees. 


BRIEF FOR APPELLANT IN OPPOSITION TO 
INTERVENOR'S SUGGESTION OF MOOTNESS AND 
APPELLEES' PETITION FOR REHEARING EN BANC 
STATEMENT OF FACTS 
On January 11, 1967, appellant Hudson, an inmate of 
the District of Columbia Jail, filed a ‘Petition for Writ of 
Declaratory Judgment" in the District Court. Appellant's 
inartfully drafted petition alleged, basically, that jail 
officials had, without "probable cause" and out of religious 
prejudice, subjected him to unjust disciplinary action and 
confined him in a maximum security "control cell" under cir- 
cumstances amounting to cruel and unusual punishment. “He sought 


an order releasing him from the maximum security "eontrol cell” 


and giving him the privileges of other inmates, including the 
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the right to attend religious services, or his release from 
custody entirely. 

The District Court granted appellant leave to file his 
petition without prepayment of fees and costs, but denied his 
motion for appointment of counsel. On February 1, 1967, 
appellees filed a motion to dismiss the complaint or, in the 
alternative, for summary judgment. A two-page memorandum in 
support of the motion argued that since the allegations in 
appellant's petition related only to the "internal management 
of prisons," it stated no cause of action, and that an attached 
affidavit by Charles M. Rodgers, Acting Superintendent of the 
D.C. Jail and one of the appellees, indicated that there were 
substantial grounds for the disciplinary action against appel- 
lant and that the Jail officials had not abused their discre- 
tion. The supporting affidavit of appellee Rodgers stated 
merely that on November 14, 1966, appellant had been cited in 
two disciplinary reports for violations of regulations dealing 
with profanity, threats of bodily harm and refusal to cooperate, 


that on November 14, 1966, he had been placed in a control cell 


“to await action of the Disciplinary Board," and that on 


November 30, 1966, he had been released from the control cell 
and transferred to the Special Treatment Unit. 

On March 1, 1967, the District Court granted appellees’ 
alternative motion -- i.e., it dismissed appellant's petition 
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and granted summary judgment for appellees. Appellant: was 
granted leave to appeal in forma vauperis by the District 
Court and on October 6, 1967, in response to an inquiry from 
the Clerk of this Court, he moved for appointment of counsel 
on appeal. 

On February 14, 1968, this Court, stating that there 
were "errors appearing on the face of the record," issued an 
opinion vacating the judgment of the District Court and re- 
manding for further proceedings. The Court held that appel- 
lant's petition stated a claim upon which relief could be 


granted. It also held that the entry of summary judgment on 


the basis of appellees' motion and affidavit was improper in 
the absence of some form of meaningful and fair notice to 
appellant of the requirements of the summary judgment rule 
(Fed. R. Civ. P. 56) -- specifically, of the necessity to 
respond, by affidavit or as otherwise permitted under Rule 
56, in order to demonstrate the existence of a genuine issue 
of material fact. The Court also held that other steps, such 
as the appointment of counsel,might also be necessary to pro- 


vide an indigent prisoner a meaningful opportunity to comply 


with Rule 56.2/ 


The United States then moved to intervene and to stay 
transmittal of the mandate to the District Court, and in a 
supporting memorandum argued that this Court's opinion was 
ineorrect and would impose an unwarranted burden on District 
Courts; that the entry of the opinion without briefing or 
argument by the parties was improper; and that the case was 
moot at the time the Court's opinion was entered, because 
appellant had been transferred to the United States Peniten- 
tiary at Leavenworth, Kansas, on February 2, 1968.2/ The 
Court entered an order granting intervention and staying 


transmittal of the mandate on March 21, 1968. 


re 


1/ On the same day, the Court remanded another case in which 
Summary judgment had been entered against an indigent 
prisoner for proceedings in light of its decision in this 
case. Matthews v. Hardy, No. 20,908 (decided February 14, 
1968). On remand in Matthews the District Court appointed 
counsel, an amended complaint was filed, and the case pro- 
ceeded to a summary judgment for the Government. On 
appeal, another panel of this Court, affirming in part 
the grant of summary Judgment, also reaffirmed the Hudson 
v. Hardy holding. See Matthews v. Hard > U.S. App. 
D.C. fn F.2d » No. 22,315, slip opinion at 
p.3 n.2 (decided Aug. 29, 1969) (opinion by Judge Wright 
for himself and Judge McGowan; Judge Miller indicating no 
disagreement on this point in a separate opinion). 


On April 17, 1968, the United States filed a separate 
"Suggestion of Mootness." 
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On March 21, 1968, appellees filed a petition for 
rehearing en banc, making arguments similar to those advanced 
by the United States -- that the Court's opinion was wrong 
on the merits, that it had been entered pursuant to ani im- 
proper procedure, and that the case had been mooted by! the 
transfer of appellant to Leavenworth. 

The National Capital Area Civil Liberties Defense and 
Education Fund then sought leave to file a memorandum as 
amicus curiae in opposition to the petition for rehearing en 
banc, and in support of the Court's opinion. The motion was 
granted, and an amicus memorandum was filed on July 16, 1968. 
Appellees filed a reply memorandum on August 27, 1968. 


On June 23, 1969, this Court appointed counsel to 


represent appellant in this case and to file a brief, with 


specific directions to respond to the suggestion of mootness. 


faa 
ARGUMENT 


The Transfer of Appellant to the United States Peniten- 
tiary at Leavenworth did not Moot this Case, in View 


of the Disabilities and Burdens Appellant is Suf- 
fering and is Likely to Suffer as a Result of His Dis- 
ciplinary Record at D.C. Jail. 


Both the appellees and the intervenor have urged this 
Court to vacate its opinion and judgment of February 14, 1968, 
and to dismiss appellant's complaint as moot, because appellant 
was transferred by the United States Bureau of Prisons from 
D.C. Jail to the United States Penitentiary at Leavenworth, 
Kansas, on February 2, 1968, about two weeks before this 
Court's decision. For the reasons developed below, it is 
clear that appellant is now suffering, and will likely con- 
tinue to suffer serious consequences as a result of the con- 
duct of D.C. Jail officials of which he complains, and that 
this case therefore was not moot on February 14, 1968, when 
this Court rendered its opinion, and is not moot today. 


A. A Complaint. Challenging Allegedly Illegal and 
Unconstitutional Conduct Is Not Mooted by the 


Cessation of Such Conduct If the Complainant 
is or May Be Affected by Continuing or Future 
Consequences of That Conduct. 
The mootness doctrine is an aspect of the requirement 
of Article 3, Section 2 of the Constitution that Federal courts 


decide only genuine "cases or controversies.” Benton v. Mary- 


land, 395 U.S. 784, 788 (1969); Powell v. McCormack, 395 U.S. 
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486, 496 n.7 (1969); Flast v. Cohen, 392 U.S. 83, 95 (1968). 
"Simply stated, a case is moot when the issues presented are 


no longer 'live' or the parties lack a legally cognizable 


interest in the outcome.” Powell v. McCormack, supra, 395 


U.S. at 496. | 

In the field of criminal law particularly, courts have 
always been sensitive to the fact that a given event or course 
of conduct may have substantial collateral effects and con- 
sequences even after the event itself has occurred or the 
course of conduct has ceased. Thus in Fiswick v. United 
States, 329 U.S. 211, 220-22 (1946), the Supreme Court held 
that a criminal case was not mooted by the release from prison 
of the convict, an alien, who might be subject to deportation 
for having committed a crime of “moral turpitude.“ The Court 
held that the case was not moot even though it had never been 
held that the particular crime of which the alien had 5 
convicted fell in the category of crimes of moral turpitude. 
The Court also noted that if the alien should decide he wanted 
to become a citizen he would have a difficult time showing 
that he was of “good moral character," and that he might lose 
certain civil rights as a convicted felon. The possibility 
of these collateral consequences was sufficient to keep the 


case from being moot. 
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In the last two years, the Supreme Court has invoked 
the ‘collateral consequences" doctrine in a series of cases 
that have greatly liberalized the mootness doctrine in the 
field of criminal law. Thus, in Ginsberg v. New York, 390 
U.S. 629, 633-34 n.2 (1968), the Court held that an appeal 
from 2 conviction was not moot, even though Ginsberg's one- 
year suspended sentence had expired (so that there was no 
possibility of his being imprisoned), because of the possi- 
bility that the conviction might result in the revocation 
of his municipal license to run a luncheonette. This holding 
foreshadowed the Court's major decision in Carafas v. LaVallee, 


391 U.S. 234 (1968), in which the Court, overruling an earlier 


decision,2/ held that the expiration of a criminal sentence 


does not moot a habeas corpus action brought to challenge the 
conviction, in light of the possibility of substantial “dis- 
abilities or burdens" -- mainly civil disabilities of felons 
under state law -- flowing from the conviction. 

The extent to which traditional mootness doctrine had 
been eroded became even clearer in Sibron ‘v. New York, 392 
U.S. 40, 50-58 (1968). Holding that the completion of a 
sentence did not moot a pending appeal, the Court emphasized 


the “vital importance of keeping open avenues of judicial 


3/ Parker v. Ellis, 362 U.S. 574 (1960). 


review of devrivations of constitutional right." 392 U.S. at 


52. Cf. Fay v. Noia, 372 U.S. 391 (1963). The Court stated 
that the mere possibility’ that the conviction would result 
in adverse collateral legal consequences was enough to save 
the case ‘from ending ignominiously in the limbo of moot— 
ness.” 392 U.S. at 55. A criminal case is moot “only if 
it is shown that there is no possibility that any collateral 
legal consequences will be imposed on the basis of the | 
challenged conviction.“ 392 U.S. at 57. (mphasis addea. )4/ 
Finally, in Benton v. Maryland, 395 U.S. 784, 790-91 
(1969), the Court relied on Sibron in overruling the *¢on- 
current sentence doctrine’ of Hirabayashi v. United States, 
320 U.S. 81 (1943). The Court listed several possible | 
adverse collateral consequences of conviction on a count 
served concurrently with another, and held that even the 
“pemote” possibility that both concurrent convictions might 
be considered by some state court in the future for the pur- 


pose of enhancing a sentence for some future crime, under a 


47 As far as actual consequences were concerned, the Court 
noted merely that the conviction might be used to impeach 
the petitioner's character in a future trial and that it 
would be submitted to the trial judge if he were again 
convicted of a crime, and that “there are doubtless other 
collateral consequences.” 392 U.S. at 56. 
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habitual criminal statute, was "enough to give this case an 


adversary cast and make it justiciable.” 395 U.S. at 790- 
91.2/ 


To be sure, these recent Supreme Court cases do not 
eradicate the mootness doctrine. But they do amount to a 
mandate to the federal courts, in cases involving personal 
liberty and constitutional rights, to scrutinize claims of 
mootness carefully and, in order to ensure that important 
rights are not abrogated, to dismiss such cases as moot only 
where it is clear that the complainant: does not suffer and 
is unlikely to suffer any adverse conseauences as a result 
of the allegedly illegal conduct at issue. 

The teaching of these recent Supreme Court decisions 
is particularly important and relevant here, where the claim 
is that appellant's petition -- charging serious violations 
of his constitutional rights -- was mooted by the unilateral 


act of appellees themselves, in securing appellant's transfer 


5/ See also Street v. New York, 394 U.S. 576, 579-80 n.3 
(1969), a suspended sentence case similar to Ginsberg, 
supra; United States v. Cowan, 396 F.2d 83, 85 (2d Cir. 

i . Cf. Peyton v. Rowe, 391 U.S. 54 (1968), holding 

that a prisoner incarcerated on consecutive sentences 

ean attack by habeas the constitutionality of a sentence 

scheduled for future review. 

The mootness doctrine has also been substantially lib- 
eralized by the Supreme Court in purely civil cases. See, 
£6. Powell v. McCormack, 395 U.S. 486, 495-500 (1969); 

arroll v. President and Commissioners of Princess Anne, 
7S. 175, 178-79 (1968). 
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to another prison. With the expanding right of prisoners 
to have complaints as to treatment by their jailers con- 
sidered by the courts, in habeas corpus proceedings and 
penerwseened it would be anomalous indeed to hold that this 
right could be defeated by the simple device of transferring 
the prisoner. Indeed, the purpose of Rule 23(a) of the 
Federal Rules of Appellate Procedure, which forbids the 
transfer of a prisoner pending review of a decision denying 


a writ of habeas corpusl4 -- a rule which was not observed 


6/ See, e.g., Johnson v. Avery, 393 U.S. 483 (1969); Cooper 
v. Pate, 378 U.S. 546 (1964); Barnett v. Rodgers, | 
U.S. App. D.C. , 410 F.2a 995 (1969); Jackson Vv. 
Bishop, 404 F.2d 571 (8th Cir. 1968); Wright v. McMann, 
.2a 519 (2a Cir. 1967); Rouse v. Cameron, 125 U.S. 
App. D.C. 366, 373 F.2d 451 (1966); Fulwood v. Clemmer, 
206 F. Supp. 370 (D.D.C. 1962). 


Rule 23(a) provides: 


"Pending review of a decision in a habeas corpus pro- 
ceeding commenced before a court, justice or judge of 
the United States for the release of a prisoner, 2) 
person having custody of the prisoner shall not trans- 
fer custody to another unless such transfer is directed 
in accordance with the provisions of this rule." 
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in this pened ~- 4s undoubtedly to prevent jailers from 


defeating 2 prisoner's rights by "passing about the body of 


nn 
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As the amicus curiae has pointed out, appellant's 
complaint, while styled a “petition for Declaratory 
Judgment,’ can fairly be classified as 4 petition for 
habeas corpus. Memorandum of Amicus Curiae in Opposi- 
tion to Petition for Rehearing En Banc, pp. -30. 
Recent decisions of the Supreme Court and this Court 
make clear that habeas corpus lies not only to seek 
complete release from imprisonment, but also to chal- 
lenge the method of detainment and treatment by prison 
officials. See Johnson v. Avery, 393 U.S. 483 (1969), 
4n which the Supreme Court imp citly approved the 
district court's treatment of a prisoner's motion for 
lawbooks, a typewriter, and release from solitary con= 
finement as a petition for a writ of habeas corpus. 
oe eee ER EE is reported at 252 F. Supp. 
783 (M.D. Tenn. 19 . See also Covington v.- Harris, 

U.S. App. D.C. > P.od > No. = 
Slip opinion at pp. G-5 (decided March T4, 1969)5 
Barnett v. Rodgers, U.S. App. D.C. >» 410 F.2d 
995, 997 n-1 (1969); Greek v. Stone, 126 U.S. App. D.C. 
329, 332, 379 F.2d 106, 109 (1967); Lake. v. Cameron’ 
12h U.S. App. D.C. 264, 266, 364 F.2d 657, 6595 (1966) 
(en bane); Miller v. Overholser, 92 U.S. App- p.c. 110, 
115-16, 206 F.cd 415, T50-21 (1953); Sokol, Federal 
Habeas Corpus (2d ed. 1969), p. 98 n.272. 
Appellees note that appellant had been released from 
ity control cell before his petition 
t, and argue that this 
removing any basis for 
" Reply to 


was not returned to 
was confined in the 


inter alia, 
other inmat 


(continued next page) 
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a prisoner from one custodian to another" after a petition 
is filed. Ex parte Catanzaro, 138 F.2d 100, 101 (34 Cir. 
1943), cert. denied, 321 U.S. 793 (1944) (discussing similar 
rules of the Supreme Court and the Third Circuit). 

For these reasons, the Court should entertain with 
particular reluctance suggestions of mootness based on 
transfers of prisoners alleging abuse by their jailers., And 
it is in this context that the collateral consequences on 


appellant, discussed below, should be viewed. 


B. Appellant is Suffering and is Likely to Suffer 
Substantial Disabilities and Burdens as a 


Consequence of the Disciplinary Action Taken 
Against Him at D.C. Jail. 


The disciplinary treatment at D.C. Jail of which 
appellant complains is affecting and will continue to affect 
him while he remains in the federal prison system. In the 
first place, it seems quite possible that displeasure with 


appellant on the part of D.C. Jail officials led directly to 


(8/ continued) 


release from the special treatment unit, confinement in 
which involves substantial restraints upon liberty above 
and beyond those imposed upon the general prison popu- 
lation. For a description of the "special treatment 
unit," see Fulwood v. Clemmer, 206 F. Supp. 370, 379 
(D.D.C. 1962). Appellant's confinement in this unit 
constituted "custody" for the purposes of the federal 
habeas corpus statute, 28 U.S.C. § 2241. See Johnson 

v. Avery, supra. Cf. Jones v. Cunningham, 371 U.S. 236 
(19 3; Barnett v. Rodgers, supra; Miller v. Overholser, 
supra; Coffin v. Reichard, 1 .2a 443 (6th Cir. 1944). 
See pense Sokol, Pederal Habeas Corpus (2d ed. 1969), 
pp . 5-77 . | 


a 


his transfer to Leavenworth rather than to the U.S. Penitenti- 


ary at Lewisburg, Pennsylvania. As the affidavit of appellee 


Rodgers attached to the petition for rehearing en bane indi- 
cates, the District Judge who sentenced appellant recommended 
that he be committed to Lewisburg. Nonetheless, after the 
incidents and discipline which formed the basis of appell- 
ant's petition took place, the D.C. Department of Corrections 
requested that the United States Bureau of Prisons transfer 
appellant to Leavenworth, and appellant was transferred 

there on February 2, 1968, notwithstanding the recommenda- 
tion of the sentencing judge. 

It 4s clear that confinement at Leavenworth, a maximum 
security institution, is much less desirable than confinement 
at Lewisburg, which is described by the Bureau of Prisons as 
a “medium security penitentiary" which provides "wider 
training opportunities" than are available at Leavenworth. 
Compare United States Bureau of Prisons, Policy Statement 
No. 7300.13A, Appendix A, p. 15 (1967) (describing Leaven- 
worth), with p. 17 (describing Lewisburg). Thus, for 
example, Lewisburg offers a variety of technical training 
programs as well as a complete academic program through 
high school and arrangements with Pennsylvania State Univer- 
sity for inmates to take specialized courses in the beha- 


vorial sciences. And it has a substantial work release and 
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community placement program. Id. at 17. Leavenworth, on 


the other hand, has no “significant" special training pro- 
grams and “because of the nature of the institution's 
mission, work release is not stressed." Id. at 15. In 
short, the transfer of appellant to Leavenworth rather 
than Lewisburg represents a decidedly negative judgment as 
to his potential for rehabilitation, and can only discourage 
any efforts he may wish to make in the direction of reform 
and rehabilitation. | 

In addition, appellant's record at D.C. Jail, which 
follows him while in the federal prison system, may cause 
him to be denied privileges he otherwise would have received. 
Thus, for example, 18 U.S.C. § 4082(c) provides that prison 
officials may grant a prisoner a furlough to visit a aying 
relative, attend the funeral of a relative, contact a pro- 
spective employer, or for “any other compelling reason con- 
sistent with the public interest.” But Bureau of Prisons 
policy provides that such furloughs are ordinarily granted 
only to prisoners in minimum custody who have demonstrated 
responsibility. U.S. Bureau of Prisons, Policy Statement 
No. 7300.12, p. 2 (1965). Appellant's disciplinary record 
at D.C. Jail makes it unlikely that he could meet the eri~ 
teria of this policy. It is also likely to preclude appel- 
lant from participating in whatever limited work release 


~- 16 — 


program exists at Leavenworth. See U.S. Bureau of Prisons, 
Policy Statement No. 7500.20A, pp. 3-4 (1967). And common 
knowledge suggests that appellant's reputation as a “trouble- 
maker" is likely to influence other aspects of his treatment 
at Leavenworth -- his living quarters, his work, the treat- 
ment he receives, his chance for a transfer to a more desir- 
able prison and, in general, the whole character of his life 
in prison for the next few years. 

Appellant's disciplinary record at the D.C. Jail may 
also increase the total time he spends in confinement under 
his present sentence. A prisoner is eligible for parole only 
if his record “shows that he has observed the rules of the 
institution in which he is confined." 18 U.S.C. § 4202. "A 
serious breach of discipline, even when not accompanied by 
loss of good time, may become a bar to parole at the discre- 
tion of the Board of Parole.” Administrative Office of the 
United States Courts, United States Probation Officers’ 
Manual § 7.15(c). Thus appellant's disciplinary record will 
be taken into account in deciding whether he is eligible for 
parole and may well significantly influence that decision. 
Illegal action which may result in an increase in time spent 


in confinement is clearly a matter for judicial concern. See 


Peyton v. Rowe, 391 U.S. 54 (1968); Martin v. Virginia, 349 
F.2d 781, 783 (4th Cir. 1965). 
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Finally, the possibility that appellant may again be 


incarcerated in D.C. Jail, and thus exposed again to the 
treatment of which he complains, cannot be gainsaid. While 
it may be unlikely that appellant would be retransferred 

to D.C. Jail, it is clearly not out of the question. The 
Attorney General's power to transfer prisoners in the Federal 
system from one institution to another, including those main- 
tained by authorities other than the Federal Government, is 
virtually unlimited. 18 U.S.C. § 4082. While it may be 
unlikely that the Bureau of Prisons, exercising this author- 
ity, would transfer appellant directly to D.C. Jail, it is 
well within the range of probability that appellant might 

be transferred to the District's penal facility at Dontonk 
And this Court has only recently noted the well-known fact 
that prisoners are freely transferred from Lorton to D.C. 
Jail. Barnett v. Rodgers, supra, 410 F.2d at 997 ee cf. 
Matthews v. Hardy, __—s_—«éuU“«~WS. App. D.C. tg Le F.2d 
No. 22,315, slip opinion at p. 10 (decided Aug. 29, 1969); 
Pierce v. LaVallee, 293 F.2d 233, 234 (24 cir. 1961). 


9/ Moreover, if appellant is ever arrested or convicted 
again in the District of Columbia, he is almost certain 
to be incarcerated again in the D.C. Jail. 
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The disabilities and burdens that appellant suffers 
or may suffer as a result of his allegedly unjust and uncon- 
stitutional treatment at D.C. Jail -~ his transfer to Leaven- 
worth instead of Lewisburg, the likelihood that his record 
at D.C. Jail will adversely affect his treatment at Leaven- 
worth, the possibility that he will spend additional time 
in confinement because of that record, and the possibility 
of similar treatment if he is retransferred to D.C. Jail -- 
are “collateral consequences" of a severity and likelihood 
comparable, if not more serious and more probable, than 
those that the Supreme Court found sufficient to save a case 
from mootness in such recent decisions as Ginsberg (possi- 
ble revocation of business license), Carafas (civil disabi- 


lities of felons), Sibron (possible impeachment in future 


trial), and Benton (possible use of conviction to increase 


sentence on future conviction), discussed above. 

In Sibron the! Supreme Court stated that a criminal 
case is moot “only if it is shown that there is no possibi- 
lity that any collateral legal consequences will be imposed 
on the basis of the challenged conviction." 392 U.S. at 57. 
The same standard should be applied here. The Supreme Court 
formulated the Sibron rule to ensure that there would be no 
possibility that a person would be adversely affected by his 


inability to challenge an unconstitutional conviction. The 
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same consideration is applicable to prison discipline alleged 


(in a complaint that this Court has held states a cause of 
action) to have been illegal and unconstitutional. Appellees 
and intervenor have not met their burden of showing that 
there is no possibility that appellant will suffer adverse 
consequences from the treatment of which he complains. To 
the contrary, the above discussion demonstrates that some 
such consequences have already occurred and others are 

likely to occur. Appellant's interest in clearing his record 
of the allegedly illegal disciplinary action taken against 
him is certainly "live" enough to prevent this case, in the 


language of Sibron, 392 U.S. at 55, from “ending ignonintously 


in the limbo of mootness."20/ 


10/ Appellees' fear that a holding that prison aisciplinary 
action may be reviewed because of its adverse collateral 
consequences would "open the floodgates" to unnecessary 
litigation is unfounded. As this Court's opinion indi- 
cates, jail officials retain wide discretion in matters 
of discipline and security, and courts will entertain 
petitions by prisoners alleging unjust discipline only 
in exceptional cases such as this, where the allega- 
tions amount to a charge of a serious invasion of con- 
stitutional rights. Slip opinion, pp. 3-4. A holding 
that this case is not moot in no way affects the ques- 
tion of what kind of allegations by a prisoner state a 
cause of action. 


=O 


C. Despite Appellant's Transfer to Leavenworth, 
the District Court Can Still Grant Effective 


Relief Should Appellant Prevail on the Merits. 


Because the nature of the remedy appropriate in this 
case will crystallize only after the District Court explores 
the relevant facts, it is unnecessary and inappropriate at 
this point to discuss in detail the remedies that might be 
available. Nonetheless, it is important to note that it is 
clear that appropriate remedies may be fashioned even though 
appellant has been transferred to Leavenworth. 

First, if appellant prevails on the merits, the 
District Court could issue a declaratory judgment that the 
disciplinary action taken against appellant at the D.C. Jail 
was invalid. It could also order the D.C. Department of 
Corrections to expunge any record of the disciplinary action 
from its files and to send notification of this action to 
officials at the U.S. Bureau of Prisons and Leavenworth. 
Such an order would ensure that appellant would not be fur- 
ther prejudiced in his treatment in prison or in his eligi- 
bility for parole. 

The District Court could also enjoin the appellees 
from treating appellant or any other prisoners in a similar 
way in the future. Such action would ensure that appellant 


would not be mistreated in the same way if he is retransferred 
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to D.C. Jail or confined therein in the future. Finally, 
should the court find that appellant's transfer to Leaven- 
worth resulted from the unjust discipline complained of, 


or from discrimination, it could recommend his transfer 


to some other institution, such as Lewisburg or Lorton. 


II. The Petition for Rehearing Should Be Denied Because the 
Decision of This Court is Correct and Necessary to 
Ensure That Meritorious Claims of Indigent Prisoners 


Are Not Defeated Solely Because of Their lgnorance of 
Procedural Rules. ; 


Appellees and intervenor contend that this Court's 
opinion of February 14, 1968, erred in holding (a) that 
appellant's petition stated a cause of action and should not 
have been dismissed, and (b) that the District Court should 
not have granted appellees’ motion for summary judgment 
without affording appellant some meaningful notice of the 
requirements of the Federal Rules of Civil Procedure with 
respect to responses to such motions. | 

For the reasons stated below, appellant submits that 
the Court was clearly correct in both branches of its opinion, 
and that its ruling as to the proper procedure in dealing with 
motions of summary judgment in cases such as this is not only 
both fair and reasonable, but necessary to ensure that the 


constitutional rights of indigent prisoners are not defeated. 
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A. Appellant's Petition States A Claim Upon 
Thich Relief can Be Granted. 
As this Court emphasized in its February 14, 1968, 
opinion, motions to dismiss a complaint for failure to state 
a claim upon which relief can be granted are disfavored, and 


cannot be granted “unless it appears beyond doubt that the 


plaintiff can prove no set of facts in support of his claim 


which would entitle him to relier."Ll/ Particularly is this 


the case where the plaintiff is an indigent prisoner without 
legal assistance. As the Supreme Court has recognized -- 

"Prisoners are often unlearned in the law and 

unfamiliar with the complicated rules of 

pleading. Since they act so often as their 

own counsel in habeas corpus proceedings, we 

cannot impose on them the same high standards 

of the legal art which we might place on the 

members of the legal profession.” Price v. 

Johnston, 334 U.S. 266, 292 (1948). 
This Court has expressed similar views: “Petitions drawn by 
the inexpert hand of a layman in confinement are not scruti- 
nized for the formal standards we properly require of practi- 
cing attorneys." Whittaker v. Overholser, 112 U.S. App. 
D.C. 66, 67, 299 F.2d 447, 448 (1962). See also Pike v. 
Dickson, 323 F.2d 856, 857 (9th Cir. 1963), cert. denied, 


377 U.S. 908 (1964); United States v. Glass, 317 F.2d 200, 


11/ Slip opinion, p. 3, quoting Conley v. Gibson, 355 U.S. 
=" §Y, 45-46 (1957). re 


ose 


202 (4th Cir. 1963); Aiken v. United States, 282 F.2d 215, 


216 (4th Cir. 1960); Sokol, Federal Habeas Corpus (2d ed. 


1969), pp. 99-100. 


The impulse toward liberal construction of complaints 


filed by indigent prisoners is strengthened by the recognition 
that where violations of constitutional rights are alleged, 
serious questions of due process, the right to counsel and 
equal protection of the laws may be brought into play by the 
dismissal of a complaint filed by a prisoner who does not have 
enough money to afford a lawyer. See Roach v. Bennett , 392 
F.2d 743, 747-48 (8th Cir. 1968); Hampton v. Oklahoma, 368 
F.2d 9, 12 (10th Cir. 1966); Anderson v. Heinze, 258 F.2d 
479, 482 (9th Cir.) cert. denied, 358 U.S. 889 (1958). "{PJor 
the indigent as well as for the affluent prisoner, post- 
conviction proceedings must be more than a formality." John- 
son v. Avery, 393 U.S. 483, 486 (1969); Cf. Griffin v. Illinois, 
351 U.S. 12 (1956); Tate v. United States, 123 U.S. App. D.C. 
261, 266, 359 F.2d 245, 250 (1960). | 

In light of these principles of liberal construction, 
it is clear that appellant's petition stated a cause of 
action. To be sure, as appellees and intervenor euphasize 
and this Court recognized, prison officials have wide 


discretion in maintaining discipline, and ordinary decisions 
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rendered by jail officials in the course of maintaining 
discipline will not be subject to judicial scrutiny. But 
appellant's petition did not simply allege that he had been 
separated from the general prison population or disciplined 
unjustly. His petition, as the Court recognized, is fairly 
read as alleging that his punishment by prison officials 
amounted to cruel and inhuman treatment, that it was imposed 
because of religious prejudice, and that it carried with it a 
discriminatory denial of an opportunity to attend religious 


services.12/ 


12/ Appellees and intervenor also emphasize the conclusory 


nature of appellant's allegations. But, as the Court 
noted (slip opinion at p.4 n.6), appellees did not move 
below to dismiss the complaint on the ground that the 
allegations were insufficiently factual. Moreover, con- 
strued liberally -- as they must be -- the allegations of 
appellant's petition are sufficiently specific, in alleg- 
ing that he was placed in a maximum security control ceil 
without probable cause and because of discrimination; 
that he was denied the right to attend religious services; 
that he was threatened with severe bodily harm by one of 
the named appellees; and that he was treated cruelly 
while in solitary confinement for 17 days. These are 
more than conclusory allegations. 

Finally, any vagueness in the petition that masks the 
absence of a genuine factual basis for complaint can and 
will appropriately be exposed by the summary judgment 
procedure. Once the directions of this Court with 
respect to the proper procedure on remand are invoked, 
appellant will be fairly informed of the requirements 
of Rule 56 and will be required to respond specifically 
to appellees’ motion and (continued next page) 
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It is clear that these allegations raise serious 
constitutional questions cognizable by the courts. with 
respect to the allegations of cruel and unreasonable punish- 
ment, see, in addition to the cases cited in note 4 of the 
Court's opinion, Jackson v. Bishop, 404 F.2d 571 (8th cir. ; 
1968); Wright v. McMann, 387 F.2d 519, 522 (2d Cir. 1967) 
Landman v. Peyton, 370 F.2d 135, 137 n.1 (4th Cir. 1966); 
Coffin v. Reichard, 143 F.2d 443 (6th Cir. 1944); Jordan v. 
Fitzharris, 257 F. Supp. 674 (N.D. Calif. 1966). Cf. Rouse Vv. 
Cameron, 125 U.S. App. D.C. 366, 373 F.2d 451 (1966). | And 
decisions upholding judicial inquiry into prisoners' allega- 
tions of religious discrimination and deprivation are numerous 
in recent years. In addition to the cases cited in note 5 
of the Court's opinion, see Barnett v. Rodgers, as. App. 
D.C. __, 410 F.2d 995 (1969); Howard v. Smyth, 365 F.2d 
428 (4th Cir.), cert. denied, 385 U.S. 988 (1966); Pierce v. 


LaVallee, 293 F.2d 233 (2d Cir. 1961); Banks v. Havener, 234 


(12/ continued) 
affidavit. Such a response will undoubtedly give con- 
ereteness to some of appellant's more cryptic allega- 
tions. And if it fails to do so, appellees may at that 
point be entitled to a summary judgment in their favor. 
See Matthews v. Hardy, U.S. App. D.C. F.2d 
3 No. 22,315, slip opinion at p.3 n.2 Weckaed i Aug. 29, 


F. Supp. 27 (E.D. Va. 1964). 


B. e Court Correctly Held that Summary Jud. ent 


Th y xy e 
houla Not Have Been Entere ge ns Bee an 
thout, A inimum rov m t. air 
Notice of tne Requirements of the Summa: Judg— 
ment Rule and Without f Necessa. ‘akin 
Further Steps to Ass st_Appelilan n Defending 


the Motion for Summary Judgment. 
The vigor with which the Government attacks the 


Court's holding on the summary judgment issue is surprising. 
The Court's decision is neither novel nor radical. It does 
not, as charged, ‘emasculate" the summary judgment rule; 
rather, it represents the only fair application of the pro- 
visions of Rule 56 to what is not, after all, an ordinary 
civil case, but a case in which an indigent prisoner without 
the assistance of counsel is alleging that his constitutional 


rights have been violated. 


The Court's holding that appellant is entitled to a 


meaningful opportunity to comply with Rule 56 was presaged 
by its decision in Phillips v. United States Board of Parole, 
122 U.S. App. D.C. 235, 352 F.2d 711 (1965). There the Court 
stated, in holding that summary judgment had been improperly 
granted against 2a prisoner seeking to challenge a parole 
board decision without counsel: 

"Appellant has been in the custody of the 

federal prison system from the inception of 


this litigation and has, thus, been operating 
under the handicaps such detention necessarily 
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imposes upon a litigant, both in terms 

of ability to secure the advice of counsel 
and of opportunities to track down the evi- 
dence necessary to support his case. He has, 
moreover, been without the advice or assis-— 
tance of counsel since his interview by 
Officer Rubens ... . Appellant has neither 
the facilities nor has he had the opportunity 
to provide the documentary evidence that 
would have been necessary, by ordinary 
standards, to defeat appellees’ motion for 
summary judgment." 122 U.S. App. D.C. at 
237-38, 352 F.2d at 713-14. 13/ 


13/ Appellees and intervenor fail to deal with the Phillips 
decision, which was cited and quoted by the Court in its 
opinion. (Slip opinion, p.5.) Rather, they rely heavily 
upon two earlier decisions, Richardson v. Rivers, 118 
U.S. App. D.C. 333, 335 F.2d 996 (1964), and Peterson 
v. Rivers, 121 U.S. App. D.C. 327, 350 F.2a 457 (1965). 
We fail to understand how the Government can draw much 
comfort from these decisions. The Richardson decision 
was rendered by only two judges, one of whom (Judge 
McGowan) was on the panel which decided the Phillips 
case, and also was on the panel that reaffirmed the 


summary judgment doctrine of Hudson v. Hardy in Matthews 
Food 


v. Hardy, U.S. App. D.C. 5 » No. 
22,315 (decided Aug. 29, 1969). And the Richardson 
holding was based not onky on an interpretation of the 
summary judgment rule but also on the panel's substantive 
views as to the broad discretionary power of the Parole 
Board, and consequent doubt as to the existence of a 
cause of action. Peterson is a very brief per curiam 
disposition on the basis of the earlier Richardson de- 
cision, and contains no discussion whatever of the ques- 
tion of summary judgment procedure treated at length by 
the Court in Phillips and in this case. Rather, Peterson 
appears to have been based largely on the notion that the 
complaint in that case did not state a claim upon which 
relief could be granted. 
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The Government's position, essentially, is that an 
indigent prisoner ignorant of the requirements of Rule 56(e) 
is out of court, even though his complaint states a cause 
of action involving alleged violations of his constitutional 
rights, and even though that complaint might well turn out 
to be meritorious. To state this position is to show why 
it must be rejected. It is a position that is totally at 
odds with recent developments in our jurisprudence; it ignores 
the many recent decisions in which the Supreme Court has 
insisted that where constitutional rights are involved, there 
must be a meaningful opportunity for relief "for the indigent « 
as well as for the affluent." Johnson v. Avery, 393 U.S. 483, 
486 (1969); Miranda v. Arizona, 384 U.S. 436 (1966); Escobedo 
v. Illinois, 378 U.S. 478 (1964); Griffin v. Illinois, 351 
U.S. 12 (1956); see also Tate v. United States, 123 U.S. 

App. D.C. 261, 266, 359 F.2d 245, 250 (1966). If indigent 
prisoners attacking the constitutionality of their confine- 
ment or treatment had counsel assisting them in preparing 
complaints and opposing motions for summary Judgment, it would 
be proper to insist that the strict requirements of Rule 56(e) 
be observed. But where the indigent prisoner, as here, is 
left to his own devices, the harsh rule contended for by the 


Government can only result in the denial of valid constitu- 


tional claims. 
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Appellees' position in opposition to this Court's 
holding may be based, in part, on @ misconception as to 
what the Court held with respect to the summary judgment 
issue. Appellees state at several points that entry of 


summary judgment is justified unless the complaint sets. 


forth a "prima facie" case -- presumably a claim, which, if 


true, constitutes grounds for relief. Appellees state: 


"(T]he opinion of the division postulated the 
proposition that, if this were an ordinary civil 
action, the vague complaint allegations considered 
in light of the affidavit would have justified the 
entry of summary judgment (slip opinion, 4, 5). 
Cf. Thompson v. Evening Star Newspaper Co-, 129 
U.S. App. D.C. 299, 35h F.cd 774 Cine). The 
division thus conceded for the purpose of its 
ruling that the prima facie case stage had not 
been reached in the court below." Reply to Memor- 
andum of Amicus Curiae in Opposition to Petition 
for Rehearing En Banc, pp. l-2. 


for Rehearing bn anc 
This statement shows that appellees misconceive the signi- 


ficance of both the Court's holding here and the Thompson 
decision. In stating that summary judgment would have been 
proper were this an ordinary civil case the Court was not 
“eonceding" that the prima facie stage had not been reached 
in the District Court in this case. The Court merely meant 
that were this an ordinary civil case, summary judgment 
pursuant to Rule 56(e) might have been entered pursuant to 
the motion and affidavit of appellees because of appellant's 


failure to buttress his complaint with affidavits, even 
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though the complaint stated a cause of action and was invul- 


nerable to a motion'to dismiss. 14/ Indeed, that was the 
basis for the holding in Thompson cited by the appellees, not 
any notion that a "prima facie stage" had not been reached. 
In short, appellees' attack on the Court's holding on 
the summary judgment issue ignores the fact that the Court 
also held that appellant's complaint stated a claim upon which 
relief could be granted. It is this aspect of the case that 
4s critical. For, as discussed above, if the plaintiff does 
have a valid claim concerning the legality of his incarcera- 
tion or treatment, the Constitution requires that he not be 


denied a fair opportunity to have that claim adjudicated 


14/ It is ironic that appellees are insisting on strict 
adherence to the letter of Rule 56(e) and posing as 
the guardians of the summary judgment rule in a case 
in which their own adherence to the letter and princi- 
ples of the rule leaves much to be desired. As the 
Court noted in passing (slip opinion, p.5 n.8), the 
affidavit in support of the motion for summary judgment 
“eontained virtually no information" as to why appellant 
was Gisciplined or as to the nature of his treatment in 
solitary confinement. Nor were the relevant disci- 
plinary reports attached. On the inadequacy of the 
motion and affidavit to support summary judgment -- 
even if this were an ordinary civil case -- see 
Memorandum of Amicus Curiae in Opposition to Petition 
for Rehearing En Banc, pp. 11-19. Compare the detailed 
affidavit and supporting papers filed in Matthews v. 
Hardy, U.S. App. D.C. > F.2d (decided 
Aug. 29, 1969), in which, on a remand conducted in 
accordance with Hudson v. Hardy, summary judgment was 
granted by the District Court and affirmed, in part, 
by this Court. 
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because of his indigence.15/ The Court's holding that: the 
petitioner in such a situation must be afforded some kina 
of meaningful notice of the requirements of Rule 56(e) is 
clearly necessary, at a minimum, to provide such a fair 
opportunity. The Court's further suggestion that, where 


necessary, counsel be appointed, 1s but a further application 


of the same governing principle. Where a serious constitu- 


tional question is involved or the prisoner's liberty is at 
stake, the due process clause -- apart from the 6th Amendment -- 
requires that counsel be appointed or other steps taken to 
ensure that the petitioner's claim is adequately presented 
to the court. See Roach v. Bennett, supra; Hampton v. Oklahoma, 
supra; Anderson v. Heinze, supra. 

The argument by appellees and intervenor that the 
Court's decision should be reconsidered and withdrawn because 
it will place an intolerable burden on district judges and 
the bar is irrelevant and unconvincing. Again, it appears 
that appellees and intervenor ignore the fact that the 
Court's holding applies only to complaints that state a 
claim upon which relief can be granted. The run-of-the-mill 
complaint about prison discipline will still fall to a motion 


to dismiss. The Court's holding will affect only those cases 


15/ See: p. 23, supra, and cases cited. 
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where, as here, serious allegations of mistreatment are 
made. And, with respect to those cases, the Court was 
eareful to note that’ the District Court could choose among 
a “wide range of alternatives" to deal with any burdens 
that might be caused. 

That the District judges can readily apply this 
Court's mandate in ai meaningful and just fashion, and that 
summary judgment may still be granted where appropriate, 
4s demonstrated by the proceedings in a case remanded by this 
Court on the same day the case at bar was decided. See 
Matthews v. Hardy, ___—sU.S. App. D.C. __sys ___s Feeds 
No. 22,315 (decided Aug. 29, 1969). 

In the last analysis, of course, any burdens that may 
be created are a price that must be paid to assure that 
valid constitutional claims of indigent prisoners are not 


defeated by legal technicalities or because of the prisoner's 


indigence. See, e.g., Wright v. McMann, 387 F.2d 519, 526-27 


(2a Cir. 1967). 


III. The Procedural Questions Raised By Appellees and Inter- 
venor Do Not Require the Granting of the etition for 
Rehearing. 

Appellees and intervenor urge that the issuance of the 


judgment and opinion in this case, upon consideration of 


appellant's motion for appointment of counsel and without 
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the presentation of briefs and arguments to the Court, was 
improper. The Court stated that it was taking this action 
“because of errors appearing on the face of the record." 

It is clear that the Court had the power to dispose 
of the case as it did, and that in doing so it violated no 
rights of appellees. The action taken by the Court is not 
unlike the Supreme Court's practice of summarily reversing 
a judgment upon granting certiorari, without briefs on the 
merits or arguments from either party. See, e.g., Watts ve 
United States, 394 U.S. 705 (1969); Cooper v. Pate, 378 U.S. 


546 (1964). The Supreme Court most commonly. invokes this 


procedure where the decision of the court below, as here, 

is deemed "clearly erroneous." Stern & Gressman, Supreme 

Court Practice (3d ed. 1962), p. 186. In some such cases the 
brief in opposition to the petition for certiorari argues 
merely that certiorari should not be granted, and does not 
touch on the merits of the case. See, e.g., Memorandum for 

the United States in Opposition to the Granting of the Petition 
for Writ of Certiorari in Watts v. United States, supra. 

This Court's action, moreover, is conceptually no 
different from the frequent practice of appellate courts of 
deciding an argued case on a ground not argued by the parties, 
where the error involved is "plain." See United States v. 


Atkinson, 297 U.S. 157, 160 (1936); Silber v. United States, 
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370 U.S. 717 (1962); cf. Fed. R. Crim. P. 52(b); Rule 40 


(1)(d)(2), Rules of the Supreme Court of the United States. 


This Court had before it appellees' views (presented 
in the district court) as to why appellant's complaint did 
not state a cause of action and why summary judgment was 
justified. To be sure, appellees had no opportunity, prior 
to the Court's decision, to present their views on the issue 
as to the proper procedure on motions for summary judgment 
in cases such as this. But the question is purely one of 
judicial administration, and as such, is peculiarly within 
the province of the judges of the Court of Appeals. More- 
over, the Court's holding on this point had earlier been set 
forth substantially in Phillips v. United States Board of 
Parole, supra, a case fully briefed by the United States.16/ 
The short answer to the procedural contentions of 
appellees and intervenor, however, is that they are now 
beside the point, and do not constitute an independent basis 
16/ The holding has also recently been reaffirmed in 
Matthews v. Hardy, U.S. App. D.C. 5 
F.2d >» No. 22,315, slip opinion at p.3 n.2 (decided 
Aug. 29, 1969). 
It is important to bear in mind, too, that the 
Court's decision is not one that resolves the case 
against the appellees on the merits, or adjudicates 
or affects their ultimate liability in any way. The 
decision merely remands the case to the District Court 
for reconsideration under different and more proper 


procedures -- procedures which in no way affect the 
substantive rights of appellees. 
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for the granting of a rehearing or rehearing en banc. 
Appellees, through their petition for rehearing en banc 

and their reply memorandum, and the United States, through 
its memorandum in support of its motion for leave to inter- 
vene, have now fully "briefed" this case, and their views 


are before the Court. In this posture, there is no reason for 


the panel to grant a rehearing unless the arguments presented 


by the appellees and intervenor in their papers cause the 
panel to doubt the correctness of its February 14, 1968 
opinion and judgment. Similarly, there is no reason for the 
Court as a whole to grant rehearing en banc unless the 
arguments presented by appellees and intervenor cast doubt 
upon the correctness of the panel's decision, and unless 

the Court feels the issues are significant enough to justify 


en banc consideration. 
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CONCLUSION 


For the reasons stated, intervenor's suggestion of 
mootness should be rejected and appellees' petition for 
rehearing or rehearing en banc should be denied. The 


Court should direct the Clerk to transmit to the District 


Court a certified copy of this Court's opinion and judgment 


of February 14, 1968. 


Respectfully submitted, 


/s/ Daniel Marcus 
Daniel cus 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 20,908 


United States Court of Appe 
WA HUDSON, tor the District of Columbia Circu.t 


TILED =MAR 2. 1 1968 


Appellant, 
CLERK 
KENNETH L. HARDY, etal., 


Appellees. 


PETITION FOR REHEARING EN BANC 


On the grounds and for the reasons set forth below, appellees 
petition the Court to grant a rehearing en banc in the above-entitled 


cause. 


PRELIMINARY STATEMENT 
On January 11, 1967, appellant filed in the court below a 
"Petition for Writ of Declaratory Judgment" in which he alleged that, 
on November 14, 1966, he was transferred to the MSU (maximum 
security unit) of the District of Columbia Jail because of an investiga- 


tion, the nature of which had not been revealed to him. He "felt such 


action and torture to inflicted punishments was unjust and cruel. " He 
further alleged that without probable cause he was placed in a control 
cell for a period of seventeen days "to undergo inhuman peoaert and 
condition without baths or visits or mail or writing legal petitions. + 
Appellant also complained that appellee Zebrinos used abusive 
language toward him and threatened him many times. He requested 
that he be ordered released from the "maximum security unit control 


cei"? and given the privileges of all other inmates. 


On January 20, 1967, appellant filed a motion for the appoint- 


ment of counsel pursuant to 28 U. S. C. § 1915. On January 24, 1967, 


this motion was denied. 


On February 1, 1967, appellees filed a motion to dismiss or, 
in the alternative, for summary judgment. Attached to the motion was 


an affidavit of Charles M. Rodgers, Acting Superintendent of the Dis- 


trict of Columbia Jail. The affidavit stated, inter alia: 


"That on the 14 November, 1966, HUDSON 
was cited in two (2) Disciplinary Reports for 
Violations of Regulations No. 6 & 7, Profanity 
and Threats of Bodily Harm and Rule # 7, 


1 This request appears to contradict appellant's previous alle- 
gation which, in effect, amounted to a concession that he had, at the 
expiration of a seventeen day period, been released from the’ control 
cell. 


Refusing to Cooperate, and that on 14 Novem- 
ber, 1966, he was placed in the Control Cell 
Area to await action of the Disciplinary Board. 
That on 30 November, 1966, Plaintiff was re- 
leased from the Control Cell Area and trans- 
ferred to Cell Block Two, Special Treatment 
Unit." 


On March 1, 1967, the court below entered an order granting 
appellees’ motion to dismiss or, in the alternative, for summary judg- 
ment, and, on March 15, 1967, granted appellant's application for 
leave to appeal without prepayment of costs. 


The record was docketed in this Court on April 14, 1967. 


Nothing further transpired until September 18, 1967, when the Clerk 


of the Court sent a letter to appellant pointing out that, since the order 
of the court below on March 15, 1967, granting him leave to appeal 
without prepayment of costs, he had taken no action to perfect his ap- 
peal, and reminding him that he "may, of course, ask the Court to 
appoint counsel." On October 6, 1967, appellant filed in this Court a 
motion for the appointment of counsel. 

The Court did not act on appellant's motion for appointment of 
counsel and took no action of any kind until February 14, 1968, when it 
rendered its opinion reversing the action of the court below. The 
opinion was issued without affording counsel for appellees the oppor- 


tunity to file a brief and to present oral argument. A copy of the Court's 


opinion was addressed to appellant and transmitted to the District of 
Columbia Jail. Because appellant was "not at" the Jail, the opinion 
was returned. An affidavit of Charles M. Rodgers, Acting Superin- 
tendent of the District of Columbia Jail is attached as Exhibit "A." 


This affidavit discloses that, on February 2, 1968, appellant was trans- 


ferred to the United States Penitentiary at Leavenworth, Kansas. 


ARGUMENT 

A division of the Court has issued an opinion affecting an im- 
mense volume of litigation by District of Columbia prison inmates. 
It has done So in disregard of established procedures, in that appellees 
were not afforded an opportunity to file a brief or to present oral argu- 
ment in advance of the division's ruling. In addition, the rule of law 
articulated by the division is at variance with this Court's previous 
decisions and the decisions in numerous other Circuits as well. These 


considerations manifestly require a rehearing en banc. 


A. The procedural issues 
On March 15, 1967, the court below granted appellant leave to 
appeal without prepayment of costs and the record was docketed in this 


Court on April 14, 1967. Nothing further transpired in the case until 


approximately six months later when the Clerk of the Court, in a letter 
to appellant, reminded him of his inaction and advised him that he 
"may, of course, ask the Court to appoint counsel." Appellant's mo- 
tion for the appointment of counsel, filed October 6, 1967, was never 
ruled on. More than four months elapsed before the division, sitting 
as a motions panel, decided the case on its merits without benefit of 
briefs or oral argument. This sua sponte reversal of the judgment 
below was a flagrant departure from settled and desirable appellate 
procedure. 

The Supreme Court has recently stressed the duty of appellate 
tribunals to withhold their judgment until the issues are fully con- 
sidered and briefed by counsel. Anders v. California, 386 U. S. 738, 
744 (1967). The failure of the division to afford such full consideration 
in the instant case is in direct conflict with principles articulated in 


Briscoe v. United States, 101 U. S. App. D. C. 318, 248 F. 2d 640 


(1957), where the Court made it crystal clear that sua sponte summary 


reversal by a motions panel, without benefit of briefs or argument, 
cannot be countenanced. Among other reasons for its decision, the 
Court pointed out that to sanction such review “would institute a prac- 
tice which would be at variance with that now established of setting * * * 


cases by lot." 101U. S. App. D. C. at 323. The rationale of 


Briscoe is even more applicable here. In Briscoe, even though there 
was a strong possibility that appellant's sentence would be completely 
served before the appeal was decided, a majority of the court, none- 
theless, ruled against short-cutting the normal appellate process. 

(Cf. Chief Judge Bazelon's dissent.) Here, on the other hand, ad- 
hesion to the normal appellate procedure would not result in any preju- 
dice to the appellant. Of even greater significance is the face that the 
new standards for review of prisoner complaints articulated by the 
division unmistakably affects an immense volume of litigation con- 
stantly before the court below. Confronted with a problem of such 
magnitude, the teachings of Briscoe, supra, certainly required the 
division to withhold its judgment until the parties were afforded an op- 
portunity to present their veiws by brief and oral argument. 


In any event, it would appear that the case was moot before the 


opinion and judgment were rendered. The attached affidavit of Charles 


M. Rodgers discloses that, on February 2, 1968, appellant was trans- 
ferred by the Bureau of Federal Prisons from the District of Columbia 
Jail to the United States Penitentiary at Leavenworth, Kansas. See, 

in this connection, Clark v. Hardy, U. S. App. Misc. No. 3084 (1967), 
in which the Court dismissed as moot a petition for leave to waters 


an appeal without prepayment of costs for the reason that the’ confine- 


ment in the special treatment unit, of which the petitioner there com- 
plained, had been terminated by his transfer to the general prison pop- 
ulation. And, as the Supreme Court has made clear: 
'"* * * The established practice of the 

Court in dealing with a civil case from a 

court in the federal system which has be- 

come moot while on its way here or pending 

our decision on the merits is to reverse or 


vacate the judgment below and remand with 
a direction to dismiss. * * * " [Footnote 


omitted. ] United States v. Munsingwear, 
Inc., 340 U. S. 36 at 39 (1950). 


B. The division's ruling on the merits 
In Price v. Johnston, 334 U. S. 266, 285 (1948), the Supreme 


Court noted that “lawful incarceration brings about the necessary with- 
drawal or limitation of many privileges and rights, a retraction justi- 
fied by the considerations underlying our penal system.'' Consistent 
with this pronouncement, the circuit courts have repeatedly held that 
routine matters of prison administration and discipline properly fall 
within the discretion of prison officials, and that, except in extreme 
cases, the court will not interfere in such matters. See, for example, 
White v. Clemmer, 111 U. S. App. D. C. 145, 295 F. 2d 132 (1961), 
cert. den. 368 U. S. 992 (1962); Sostre v. McGinnis, 334 F. 2d 906 


(2nd Cir., 1964), cert. den. 379 U. S. 892 (1964); Childs v. Pegelow, 


321 F. 24 487 (4th Cir., 1963), cert. den. 376 U. S. 932 (1964); Lee 
v. Tahash, 352 F. 2d 970 (8th Cir., 1965). And see cases ‘cited by 
the division in note 3 on page 3 of its slip opinion. Any civil action 
filed by an inmate, of necessity, must be viewed in light of such con- 
siderations. 

In his complaint, appellant did nothing more than assert in con- 


clusory fashion that he was subjected to "unjust and cruel" disciplinary 


action and to "threats"' and "abusive language" on the part of prison 


officials who entertained “prejudice towardhim. Significantly, the 
disciplinary action to which he was subjected, i.e., placement ina 
control cell, had concededly terminated long before the bringing of the 
action. i And in the affidavit submitted by the Acting Superintendent 

of the District of Columbia Jail in support of appellees' motion for sum- 
mary judgment, it was pointed out that appellant's confinement in a 
control cell resulted from threats, profanity, and a refusal to cooper- 


ate on his part. 


2 while appellant additionally complained about his transfer to 
the "maximum security unit," confinement in such a unit, as the 
Court made clear in Roberts v. Pegelow, 313 F. 2d 548 at 550 (4th 
Cir., 1963), is not punitive confinement. 


An inmate whose petition sets forth a basis for relief may not 
be denied that relief simply because he mislabels his petition or mis- 
conceives the nature of the proceedings. Fulwood v. Clemmer, 111 
U. S. App. D. C. 184, 295 F. 24171 (1961); Roberts v. Pegelow, 
313 F. 24548 (4th Cir., 1963). Nevertheless, prior to the division's 
ruling, the decisions of this Court and those of numerous other Circuits 
held with consistency that, even where the petitioner is without coun- 
sel, a complaint which sets forth mere conclusory assertions, as 
opposed to specific facts which show a prima facie basis for relief, 
is a defective complaint. Conclusory allegations (such as those made 
here) cannot withstand a motion to dismiss or for summary judgment. 
See Richardson v. Rivers, 118 U. S. App. D. C. 333, 335 F. 2d 996 
(1964); Peterson v. Rivers, 121 U. S. App. D. C. 327, 350 F. 2d 457 
(1965); White v. Clemmer, supra; Birnbaum v. Trussell, 347 F. 2d 
86 (2nd Cir., 1965); Morgan v. Sylvester, 125 F. Supp. 380, 390 
(S. D. N. Y., 1954), aff'd. 220 F. 24758 (2nd Cir., 1955); United 


States v. Bolsinger, 311 F. 2d 215 (3rd Cir., 1962). Cf. Negrich v. 


Hohn, 379 F. 2d 213 (3rd Cir., 1967); Cannon v. Willingham, 358 


F. 2d 719 (10th Cir., 1966); Roberts v. Pegelow, supra; Harris v. 
Settle, 322 F. 2d 908 (8th Cir., 1963); Wallach v. City of Pagedale, 


Missouri, 359 F. 2457 (8th Cir., 1966). 
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Unmentioned and utterly ignored by the division is this Court's 


previous holding in Richardson v. Rivers, supra, a case squarely in 
point. In Richardson, a prisoner's application for parole was denied. 
In a subsequent civil complaint filed pro se, he charged the Parole 
Board with " 'prejudice, malice, and discrimination, and with having 
a personal dislike for negroes' * * * ."" He claimed additionally that 
his record was not as bad as that of some of the "white inmates ‘who 
are granted parole continuously.'* * * "' There, as here, the defen- 
dants filed a motion to dismiss the complaint or, in the alternative, 
for summary judgment, together with a supporting affidavit. | There, 
as here, no response was recieved from the inmate, and the action 
was dismissed. On appeal, this Court held that, treating the motion 
as one for summary judgment, it was properly granted. Citing a vast 
array of cases in support of its ruling, this Court concluded. (118 U. S. 
App. D. C. 336): | 
‘We are of the opinion that, in this case, 

appellant's conclusory assertions of discrim- 

ination, as against the Board's affidavit and 

viewed in light of the Board's broad discre- 

tionary powers, did not create a ‘genuine 

issue as to a material fact,’ and that appel- 


lees' motion was properly granted. * * * " 
[Footnote and citations omitted. ] 


In a later case similar to Richardson, a completely different 
division of this Court reached the same result and considered Richardson 
to be "controlling."" See Peterson v. Rivers, 121 U. S. App. D. C. 
327, 350 F. 24 457 (1965). Clearly, therefore, the ruling of the di- 
vision in the instant case is contrary to both Richardson and Peterson, 

3 
as well as to the views of five other judges of this Court. 

The ruling of the division also emasculates the 1963 amendment 
to Rule 56(e) of the Federal Rules of Civil Procedure respecting the 
entry of summary judgment. This amendment provides: 

tt * * * When a motion for summary judg- 
ment is made and supported as provided in 
this rule, an adverse party may not rest 
upon the mere allegations or denials of his 
pleading, but his response, by affidavits or 
as otherwise provided in this rule,. must 
set forth specific facts showing that there 
is a genuine issue for trial. If he does 
not so respond, summary judgment, if ap- 
propriate, shall be entered against him." 

The note of the Advisory Committee which proposed the rule 
points out that the 1963 amendment was " * * * added to overcome a 
line of cases chiefly in the Third Circuit, which has impaired the utility 


of the summary judgment device." The Committee emphasized that 


3 Judge Washington "did not participate in the consideration or 
formulation of the’ Richardson decision. 
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this line of cases, which permitted ' * * * the pleadings themselves to 
stand in the way of granting an otherwise justified summary judgment, 

is incompatible with the basic purpose of the rule."" The ruling of the 
division not only permits but, indeed, requires that the pleadings stand 
in the way of the entry of summary judgment when the plaintiff isa 
prison inmate unrepresented by counsel. As such, the division's ruling 
plainly runs afoul of amended Rule 56. Richardson v. Rivers, supra, 


| 
118 U. S. App. D. C. at 336; cf. Morgan v. Sylvester, supra, 125 


F. Supp. at 389; Dressler v. MV Sandpiper, 331 F. 2d 130 (2nd Cir., 


1964). | 

The practical effect of the division's ruling is that a District 
Court judge can no longer enter summary judgment in any action brought 
by a prisoner against his jailer unless and until the court affords the 
prisoner some kind of legal assistance. Thus, the court must now 
provide him with notice of the requirements of the summary judgment 
rule, or appoint counsel to represent him, or accord him an ciety 
hearing. (Slip opinion, pp. 5, 6.) : 

To date, the courts have simply refused to go that far even in 
cases involving petitions for writs of habeas corpus. It has been 
pointed out that, in this kind of case, the substantiality of the allegations 


\ 
of the petition may well necessitate the appointment of counsel to assist 


the inmate at the hearing stage. But until the petition sets forth a 
claim upon which relief may be granted, the appointment of counsel is 
not required. See Petitioner Assistance on Federal Habeas Corpus 
Petitions, 19 Stan. L. Rev. 887 (1967). The author of this article 
points out that such a position is indeed: 
t * * * a reasonable one since the burden 
of appointing counsel before application in the 


case of every fancied injustice might prove 
overwhelming."’ (Id. at pp. 889, 890.) 


And see People v. Shipman, 62 Cal. 2d 226, 42 Cal. Rptr. 1, 397 P. 2d 
993 (1965); Dorsey v. Gill, 80 U. S. App. D. C. 9, 148 F. 2d 857, 
877 (1945); Flowers v. State of Oklahoma, 356 F. 24916 (10th Cir., 
1966); Barker v. Ohio, 330 F. 2d 594 (6th Cir., 1964); United States 
ex rel. Wissenfeld v. Wilkins, 281 F. 2d 707, 715 (2nd Cir., 1960) 


(appointment of counsel presupposes a "triable issue of fact"); com- 


pare Hampton v. State of Oklahoma, 368 F. 2d 9, 12 (10th Cir., 1966), 


cited by the division at note 11 of the slip opinion; a case where, unlike 
in the instant one, the petition presented sufficient facts to require an 
evidentiary hearing. 
Even more apposite is the recent pronouncement that: 
* * * A flood of frivolous or spurious 
claims unleashéd by an energetic inmate 


population could seriously clog an already 
overburdened court system, placing great 


strain on the time and resources of correc- 
tional personnel, attorneys and judges. To 
some extent, at least, this fear is already 
becoming a reality. In 1941, 134 Federal 
writs of habeas corpus were filed by state 
prisoners; in fiscal 1963, 1,692 petitions 
were filed; in fiscal 1964, 3,248 were filed; 
and in fiscal 1965, 4,845 were filed. More 
than 95 per cent of these applications were 
held to be without merit."" See Note, Judi- 
cial Intervention in Prison Administration 

9 William and Mary L. Rev. 178, 189-190 
(1967), citing Defender Newsletter, Vol. I, 
no. Gat p. 16 (1966). 


The commentator further observes that: 


""* * * Despite the increase in prisoner 
petitions, it is believed probable by many 
observers that the courts for the most part 
will act with reason and restraint, granting 
petitions on an individual basis rather than 


making Sweeping rulings which would destroy 
the power of prison administrators to govern 


their own institutions. ** * '"" 9 William 
and Mary L. Rev. supra, at 191. _ [Empha- 
sis added. ] 
Here, the opinion of the division squarely presents this kind of 
Sweeping ruling. If allowed to stand, it will lead to an overburdening 


and unnecessary increase of inmate litigation in the court below, even 


apart from the circumstance that it enunciates a new rule of law at 


variance with the vast array of precedents previously cited. "Its far- 


reaching implications fully justify a rehearing en banc. 


CONCLUSION 
WHEREFORE, appellees respectfully request that this Court 


rehear the instant case en banc. 
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DEPARTMENT OF CORRECTIONS 
DISTRICT OF COLUMBIA JAIL 


AFFIOAVIT 


1, CHARLES M. RODGERS, Superintendent, District of Columbia 
Jail, first being duly sworn according to law depose and say that | have 
jurisdiction of the records at the D.C. Jail and as such | make: the 
following statement from my personal knowledge and from the records of 
the Jail in reply to the allegations contained in HABEAS CORPUS! NUMBER 
23-67, filed by the Petittoner, Wayne T. Hudson, DCOC #113918. 


Tnat Petitioner HUDSON was committed to tne District of Columbia Jail 

on March 7, 1966, charged with Robbery, Assault With A Dangerous Weapon, 
Assault On A Member Of The Police Force, and Carrying A Dangerous Weapon 
jn Criminal Case Number 669-66. 


That on January 20, 1967, Petitioner HUDSON received a total sentence of 
five (5) years to fifteen (15) years in the United States District Court 
for the District of Columbia. 


That the Court recommended commitment to the Federal Penitentiary at 
Lewisburg, Pennsy!ivania. 

That on June 8, 1967, the Federal Bureau of Prisons designated the 

United States Penitentiary at Leavenworth, Kansas for service of sentences 


That on February 2, 1968, Petitioner HUDSON was transferred from the 
District of Columbia Jai! to Leavenworth, Kansas by Federal Bus. 


That Petitioner HUDSON is no longer in custody at the District of Columbia 
Jail. 


Signed: 


a 
Subscribed and sworn to before me this{[ day of 


Signed: 


RECEIVED 


MAR 1 2 1968 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit | 


No. 20,908 


WAYNE HUDSON, United States Court of Appeals 
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KENNETH L. HARDY, et al., Nathan. Vy ebeous 


Appellees. 


Appellant, 


REPLY TO MEMORANDUM OF AMICUS CURIAE 
IN OPPOSITION TO PETITION FOR 
REHEARING EN BANC 


The memorandum of the amicus curiae initially addresses it- 
self to matters which apparently were not considered of controlling 


significance by the division, namely, the alleged sufficiency of the 


prisoner's complaint (memorandum, 11-15) and the alleged in- 


sufficiency of the jailer's affidavit filed in support of the motion for 
summary judgment (memorandum, 15-19). Far from turning on 

either of these considerations, the opinion of the division postulated 
the proposition that, if this were an ordinary civil action, the vague 


complaint allegations considered in light of the affidavit would have 


justified the entry of summary judgment (slip opinion, 4, 5). Cf. 
Thompson v. Evening Star Newspaper Co.,__—s_—sidUzd. SS. App. D. C. 
___, 394 F. 24774 (1968). The division thus conceded for the pur- 
pose of its ruling that the prima facie case stage had not been reached 


in the court below. 


Because this is an inmate's action, the division applied standards 


not previously applied in ruling on motions for summary judgment. In 
holding that a District Court judge may no longer enter summary judg- 
ment against an inmate without first conducting an evidentiary hearing 
or affording him legal assistance of one kind or another, the division 
ignores the salutary and well established principle that conclusory 
allegations cannot convert into justiciable controversies matters 
traditionally entrusted to the wide range of discretion of prison officials. 
The sweeping ruling of the division will manifestly affect mntenere 
cases in the court below, and thus should be subjected to the scrutiny 
of the full Court before becoming the law in this jurisdiction. | 

In the petition for rehearing en banc, it was pointed out that the 
division's ruling emasculates the 1963 amendment to Rule 56(e) of the 
Federal Rules of Civil Procedure, and is at variance with two of this 


Court's previous decisions (representative of the thinking of five of 


its judges) in similar cases. See Richardson v. Rivers, 118 U. S. 


App. D. C. 333, 335 F. 24996 (1964); Peterson v. Rivers, 121 U. S. 


App. D. C. 327, 350 F. 2d 457 (1965). The memorandum of the 
amicus makes no attempt to distinguish Richardson and Peterson, for 
it is completely silent respecting the impact of these decisions on the 
case at hand. 

Nonetheless, the amicus asserts at p. 20 et seq. that the new 
rule of law articulated by the division is "conducive to both the rea- 
sonable administration of Court work and to the attainment of justice 
for indigent prisoners." As was noted in the petition for rehearing 
en banc, however, a long and unbroken line of federal decisions holds 
that a court is eminently justified in entering summary judgment against 
an inmate or dismissing his action unless it appears from the pleadings 
that a prima facie case has been set forth. These cases need not be 
cited again here. Suffice it to say that, in disposing of the action on 
the pleadings, the court need not, as a condition precedent, appoint 
counsel, provide notice of the requirements of the summary judgment 
rule, or afford any other kind of legal assistance to the inmate. The 
amicus cites no contrary authority, but relies on the recent holding of 
the United States Court of Appeals for the Second Circuit in Wright v. 


McMann, 387 F. 24519 (1967), which, in fact, does not support his 


position. On the contrary, that case graphically illustrates by com- 


parison the erroneousness of the division's ruling. 

In Wright, as here, an inmate placed in solitary confinement 
complained of cruel and unusual punishment in violation of constitu- 
tional rights. However, unlike the inmate involved in the instant case, 
Wright went on to allege in clear and detailed fashion the precise 
inhuman treatment to which he was subjected (387 F. 2d at 521). 
Because a prima facie case had thus been set forth, the Court remanded 
the case for an evidentiary hearing. Significantly, and as admitted by 
the amicus, the Court made it plain that it is not the function of 
"district judges * * * [to] become referees in prisoner-guard dis- 
putes of every nature or description."’ (387 F. 2d at 527, n. : 18.) 

To be sure, then, the Court did not lay down a sweeping acrogs-the- 


1 contrary to the assertion of the amicus (in his memorandum, 
at 7), appellees, in their petition for rehearing, did not abandon their 
claim that the inmate's conclusory allegations fail to recite the extreme 
case of mistreatment rising to the level of cruel and unusual punish- 
ment in violation of constitutional rights (petition for rehearing, 7-9). 
As emphasized in the petition for rehearing, this is the criterion for 
judicial intervention in a prison system (see cases cited on pages 7 and 
8 of petition for rehearing). And the amicus significantly fails to note 
that the challenged solitary confinement in a control cell had admittedl 
ended some fifty days before the filing of the inmate's action Gee 
inmate's petition). 


board rule to be applied in all future inmate actions, as did the ruling 
challenged here. Indeed, the danger of adding such a new dimension 
to the administration of justice to inmates is readily apparent from 
Chief Judge Lumbard's concurring opinion which states that: 
tte * * The flood of petitions filed by 

state prisoners is a constant reminder that 

the great majority of prisoners are prone 

to make whatever charge they have reason 

to believe will get them a hearing, with 

little or no regard for the truth of their 

allegations or what they may hope to prove." 

(387 F. 2d at 528.) 

The Chief Judge's pronouncement unmistakably accords with the 
position taken in the petition for rehearing. And, as the amicus con- 
cedes (memorandum, at 2), a flood of spurious inmate litigation cannot 
be permitted to clog'an already overburdened court system. It is 
readily recognized, as the concurring opinion in Wright makes plain 
(387 F. 2d at 528), that the courts have the duty to afford the inmate 
immediate redress once the pleadings reach the prima facie case stage. 
But unless the proceeding has been placed in such a posture, the cases 
are well nigh unanimous in holding that disposition of the matter on the 


pleadings in a manner unfavorable to the inmate is proper without the 


need to first afford him legal assistance of any kind whatever. Cf. 


Note: Judicial Intervention in Prison Adminstration, 9 William and 


Mary L. Rev. 178, 191 (1967). In short, the amicus curiag advocates 
a position which, prior to the ruling of the division, has not been 
judicially countenanced. It should not now be countenanced without at 
least first being subjected to the en banc scrutiny of this Court. 

The amicus additionally takes issue with the notion that the case 
is moot, asserting that the inmate's transfer from the District of Co- 
lumbia Jail was in violation of this Court's Rule 29(a), which precludes, 
pending appellate review, the disturbance of the custody of habeas cor- 


pus petitioners without Court authorization. 2 


It is clear that the 
inmate did not file a petition for a writ of habeas corpus in the court 
below, but rather a "petition for writ of declaratory judgment. The 
amicus claims, however, that the petition's label is immaterial, since 
its content takes on habeas corpus dimensions in demanding the inmate's 
release "from MSU Control Cell" (memorandum, 27, 28). : . The 
weakness of this line of reasoning is that the petition itself concedes 
that the inmate had, in fact, been released from the control cell before 


the petition was filed. Indeed, as already noted, a period of more than 


50 days intervened between such release and the filing of the petition. 


(See also the affidavit of Charles M. Rodgers.) 


2 The matter is now covered by Rule 23(a) of the Federal Rules 
of Appellate Procedure, effective July 1, 1968. 


Even if the petition is construed as demanding the inmate's re- 
lease from a “MSU" (maximum security unit) rather than a control 
cell, the rule of court upon which the amicus relies has no application 
here, since the petition does not question the legality of a place of 
detention, but challenges the inmate's subjection to maximum security 
confinement. As such, the petition is concerned with a mere method 


of detention, which clearly cannot be labeled a punitive confinement. 


Cf. Roberts v. Pegelow, 313 F. 2d 548, 550 (4th Cir., 1963). S 


The cases relied upon by the amicus involving improper transfers 
of habeas corpus petitioners pending judicial review are not in point 
(memorandum, 32-34). The petitioners in those cases were chal- 
lenging the validity of their initial incarceration in penal institutions. 

The inmate in this case does not question the validity of his original 
incarceration in the District of Columbia Jail, but complains only of 
certain restrictions placed on him while at that institution. 

Clearly, therefore, the release of the inmate from solitary 


confinement before the filing of the action below had the unmistakable 


$ Contrary to the assertion of the amicus (memorandum, 8-10), 
Roberts has not been overruled by Howard v. Smyth, 365 F. 2d 428, 


431 (4h Cir., 1966). 


effect of removing any basis for complaint by way of a writ of habeas 
corpus. Cf. Kostal v. Tinsley, 337 F. 2d 845, 847 (10th cir. , 1964). 
This factor, coupled with the subsequent termination of the maximum 
security method of confinement complained of and the inmate's tzans- 
fer to another correctional institution, plainly renders the case moot. 
See Clark v. Hardy, U.S. App. D. C. Misc. No. 3084 (1967).4 

The amicus also contends that dismissal for mootness would 
give him a record as a trouble maker and that such an alleged stigma 
is sifficient to rebut appellees' mootness contention (memorandum, 35- 
38). Principally relied on in this regard are Bolden v. Clemmer, 
111 U. S. App. D. C. 392, 298 F. 24 306 (1961); and Martin v. 
Commonwealth of Virginia, 349 F. 2d 781 (4th Cir., 1965). ‘Neither 


of these cases is in point. 


The amicus quotes language in Bolden, supra, to the effect that 


an unlawful transfer of an inmate while a habeas corpus appeal is pending 
may have a serious impact on the inmate's ultimate release for the rea- 


son that good time allowances may be interfered with (memorandum of 


- The assertion of the amicus that the inmate was "invidiously 
removed to Leavenworth in a purposeful attempt to hamper his appeal 
and defeat the jurisdiction of this court" (memorandum at 31) is 
utterly baseless and without the slightest foundation in the neon 


amicus at 36). The amicus significantly enough, however, omits 
from the quoted language, the following pronouncement: "We express 
no definite opinion on this subject in view of our order limiting the 
issue to be presented on appeal." Accordingly, Bolden is not con- 
trolling here. 

Martin v. Commonwealth of Virginia, supra, is likewise of no 
assistance to the amicus. In that case, the Court permitted the inmate 
to attack convictions of escape and larceny because such convictions, 
if allowed to stand, would have had the incontrovertible effect of 
deferring to a specified future date the inmate's eligibility for consid- 
eration for parole. It cannot be said that the facts giving rise to the 
solitary confinement of the inmate in question will similarly influence 
his release from prison. Stated another way, an adverse administra- 
tive action taken against a prisoner is not sufficiently stigmatic to bar 
a dismissal for mootness simply because it provides a basis for con- 
jecture that future disabilities may occur. See and compare Ellmore v. 


Brucker, 99 U. S. App. D. C. 1, 236 F. 2d 734 (1956); Koptik v. 


Chappell, 116 U. S. App. D. C. 122, 321 F. 2d 388 (1963). Any 


different rule would attach reviewable disabilities to almost any dis- 


ciplinary action taken against a prisoner by his jailer, thus opening 


10 


courthouse doors to a flood of unnecessary litigation. Manifestly, it 


is not the function of the judiciary to encourage this kind of lawsuit. 

In a further attempt to breathe life into this moot case, the 
amicus asserts that appellees’ suggestion of mootness comes too late. 
In this connection it is urged that appellees failed to advise the Court 
of petitioner's removal at the proper time and the court's decision 
issued in the ordinary course. This argument is grossly misleading, 
for, as conceded by the amicus (see his memorandum, at 3), all that 
was pending before the division on the date of its ruling was a motion 
for the appointment of counsel. Appellees had not been called on to 
submit a brief or memorandum of any kind, and had no basis for the 
belief that the division was in the process of issuing an opinion. The 
decision of the division was, therefore, not issued "in the ordinary 
course." For this reason, it is utterlyfrivolous to assert that the 
suggestion of mootness was untimely. | 

Finally, the amicus claims (at pages 43-46 of his memorandum), 
that the division was not required to "entertain a full blown appeal 
from the District Court's denial of the petition, " and thus aid not need 
the benefit of briefs before summarily ruling in the inmate's behalf. 
The irony of the position of the amicus in this respect becomes plain, 
considering that it takes the amicus forty-six pages to argue that the 


decision of the motions panel was correct. 


In the petition for rehearing, appellees urged that the motions 
panel's summary and sua sponte ruling is at variance with this Court's 
holding in Briscoe v. United States, 101 U. S. App. D. C. 318, 248 
F. 24 640 (1957). While the memorandum of the amicus mentions 
Briscoe, it does not attempt to explain how the procedure followed by 
the division can be squared with that case. Amicus, nonetheless, 
asserts at pages 4-5that the procedure followed by the motions panel 
did not cut off reasonable debate or foreclose judicial inquiry. It is 


irrefutable, however, that no debate was permitted, much less cut off, 


and that judicial inquiry failed to come to grips with the highly pertinent 


considerations and authorities which appellees would have provided. 
The amicus cannot successfully justify a contrary position simply be- 


cause it is satisfied with the result. 


In Aetna Casualty and Surety Co. v. Ogus, U. S. App. D. C. 
r F.2d _— (Nos. 20,858, 20,859 dated February 27, 1968), 


this Court had occasion to make certain observations about petitions 
for rehearing en banc. Among other things, the Court stated: 


“Our earlier disposition, though without 
an opinion, came after an oral argument that 
explored details of the case in a way that 
meets any standard of attentive consideration 
that can fairly be associated with appellate 
review. Our judgment made plain that the 
case was considered to turn on its particular 
facts. * * *" 


The exact opposite is true here. There was no oral argument 


whatever and, far from limiting its holding to the particular facts of 

the case, the division articulated a far-reaching principle which, to be 
sure, will bear heavily on innumerable future actions in the Court below. 
In short, if the decision of the division is allowed to stand, we will have 
on the books a sweeping holding which produces an unprecedented 
impact on prison administration as well as the administration of justice 
in this Circuit. It will indeed be anamolous if such a rule of law is 
permitted to evolve in a case where adversary presentation has not 


been permitted. 


CONCLUSION 
Upon the foregoing, it is respectfully submitted that this Court 
should rehear the case en banc. It is alternatively submitted that the 
Court should vacate the ruling and remand the case to the court below 
with instructions to dismiss it as moot. | 
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MEMORANDUM OF AMICUS CURIAE 


IN OPPOSITION TO PETITION FOR REHEARING EN BANC 


INTEREST OF AMICUS CURIAE 


INTERES! OE ee 
The National Capital Area Civil Liberties Defense 

and Education Fund (hereinafter "the Civil Liberties Fund") 

is a private, nonpartisan, and nonprofit institution 


organized for the purpose of defending and advancing the 


cause of civil liberties through litigation. The Civil 


Liberties Fund supports the decision of the court and 


opposes the petition for rehearing en banc because we 


believe that the decision of the court represents an 
important advance in civil liberties for indigent habeas 
corpus petitioners. As the appellees argue in their 
brief: 
The practical effect of the division's 

ruling is that a District Court judge can no 

longer enter summary judgment in any action 

brought by a prisoner against his jailer unless 

and until the court affords the prisoner some 

kind of legal assistance. Thus, the court must 

now provide him with notice of the requirements 

of the summary. judgment rule, or appoint counsel 

to represent him, or accord him an evidentiary 

hearing. (Appellees' brief, p. 12.) 
We applaud precisely this result not only as an advance 
in the protection of prisoners' rights, but as a meritorious 


procedure for reducing the number of worthless and repetitious 


petitions which now contribute to the burdens on the courts. 


STATEMENT OF FACTS 
On January 11, 1967, appellant, an inmate of the 
District of Columbia Jail, filed a verified petition in 
the district court alleging that he had been verbally and 
physically abused by correction officers; that he had been 


severely and cruelly punished without cause and by reason 


of his personal beliefs; and that he had been discrim- 
inatorily denied access to the courts and the opportunity 
to attend religious aeexiern He sought release from the 
maximum security unit of the jail or release from all 
custody "for Such Reasons as Cruel and unHuman Punishments 


inflicted Because of Prejudice." 


The petition named as defendants Kenneth L. Hardy, 


Director of the Department of Corrections; Charles M. 
Rodgers, Acting Superintendent of the District of Columbia 
Jail; and two Corrections Officers at the jail. 

On February 1, 1967, appellees filed a motion to dismiss 
the complaint for failure to state a claim or, in the alter- 
native, for summary judgment. In their supporting Memorandum 
of Points and Authorities, they pected that the allegations 
related to the "internal management of prisons," and thus 
were outside the scope of judicial Seaham. Alternatively, 
they argued that the "affidavit of Charles M. Rodgers 
attached to the instant motion . . . indicates that the 
prison authorities had substantial grounds upon which to 
base their disciplinary action against plaintiff and that 
they have not abused their discretion in this regard." The 


affidavit stated: 


I, Charles M. Rodgers, first having been duly 
sworn according to law, hereby depose and say 
that I am the Superintendent (Acting) of the 

- District of Columbia Jail and as such I have 
jurisdiction of the Records of the Jail. I 
make the following statement from my personal 
knowledge and from the Records of the Jail in 
reply to the allegations contained in Civil 

_Action No. 83-67 filed by HUDSON, Wayne, DCDC# 
113918. . 


That on the 14 November, 1966, HUDSON was cited 
in two (2) Disciplinary Reports for Violations of 
Regulations No. 6 & 7, Profanity and Threats of 
Bodily Harm and Rule #7, Refusing to Cooperate, 
and that on 14 November, 1966, he was placed in 
the Control Cell Area to await action of the 
Disciplinary Board. 


That on 30 November, 1966, Plaintiff was released 
from the Control Cell Area and transferred to Cell 
Block Two, Special Treatment Unit. 


Neither of the disciplinary reports to which. the affidavit 


referred was attached to the affidavit. 

On March 1, 1967, the district court ordered “yhat the 
motion of defendants to dismiss or, in the siternative. for 
summary judgment Bet and the same is, hereby pence 

Leave to appeal in forma pauperis was granted by the 
district court on March 15, 1967. On October 6, in response 
to an inquiry from the Clerk, appellant moved for appointment 


of counsel on appeal, and on January 18, 1968, the Corporation 


Counsel and two Assistant Corporation Counsel entered 
appearances in this court for the appellees. 

On February 14, 1968, at the hearing on the motion 
for counsel, this court reversed the decision of the 
district court and remanded the case on the grounds that 
the complaint stated a good cause of mashoss that summary 
judgment might have been improper because of the existence 
of a material issue of fact; and that in any event, appellant 
was entitled to fair notice of the requirements of the sum- 
mary judgment rule before he was dismissed from court for 
failing to comply with the rule. ‘ 

On March 18, 1968, the United States Attorney for the 
District of Columbia moved for leave to intervene to present 
its views os opposition to the Redemene of the court. In 
its supporting Memorandum of Points and Authorities, the 
United States suggested that the case was moot because 
the appellant had been transferred to the federal peniten- 
tiary at Leavenworth, Kansas. 

On March 21, 1968, appellees petitioned for rehearing 


en banc. Attached to the petition was another affidavit 


from Charles M. Rodgers, "in reply to the allegations 


contained in HABEAS CORPUS NUMBER 83-67, filed by the 


Petitioner, Wayne T. Hudson." The affidavit states in 
relevant part, "That on February 2, 1968, Petitioner 
HUDSON was transferred from the District of Columbia Jail 
to Leavenworth, Kansas, by Federal Bus. That Petitioner 
HUDSON is no longer in custody at the District of Columbi 
- Jail." The record does not reflect the reasons for this 
transfer, nor does it show whether the appellant is still 
subject to disciplinary action as a result of his ecord 
at the District of Columbia Jail. 
The briefs of the intervenor and the appellees appear 
to be the first notice given to either the district court 
or this court that appellant had been removed com the D.C. 
Jail. The record does not reflect that appellees complied 
with Rule 29(a) of the General Rules of the United States 
Court of Appeals for the District of Columbia Circuit, which - 
prohibits any disturbance of the custody of a prisoner without 
appropriate court order pending review of a decision refusing 
a writ of habeas corpus. 
The motion of the United States Attorney for leave to 


intervene was granted on March 18, 1968. The Civil Liberties 


Fund petitioned for leave to file a memorandum as amicus 


curiae on May 8, 1968, and this petition was granted on 


June 20, 1968. The Civil Liberties Fund appears in support 


of the decision of the court. 
ARGUMENT . 


THE PETITION FOR REHEARING SHOULD BE 
DENIED BECAUSE THE COURT CORRECTLY 
DECIDED THAT THE RIGHTS OF APPELLANT 
HAD NOT BEEN FULLY PROTECTED BY THE 
DISTRICT COURT. 


A. The Allegations of "Cruel and 
Unhuman" Punishment Inflicted 


Unhuman  runisament’t 1." 
As a Matter of Prison Discipline 


Are Concededly an Appropriate 
Matter for Judicial Consideration. 


Appellees' first ground for dismissal of the petition 
was that it related to the internal management of prisons 
and thus was outside the scope of judicial inquiry, and that 

- the petition therefore failed to state a cause of action. 
This ground has apparently non been abandoned, for the 
appellees concede that in “extreme cases," prison discipline 
is an appropriate subject for judicial inquiry. (Appellees' 
brief, p. 7.) Each of the cases cited by appellees fon the 


proposition that the courts will not interfere with day-to-day 


prison administration contains such a proviso. The 
petition in this case asserts that the prisoner was 
being subjected to cruel and unusual punishments in 
violation of the Eighth Amendment to the Constitution, 


and therefore alleges an "extreme case." 


Thus, the court was correct in holding that the 


petition stated a good cause of action. The holding 

finds wide and growing support in the modern cases. The 
cases noted in the opinion will not be restated. Addi- 
tional authority is found in Howard v. Smyth, 365 F.2d 428 
(4th Cir.), cert. denied, 385 U.S. 988 (1966). There a 
Black Muslim prisoner in a state penitentiary asked the 
prison chaplain to arrange worship services for all the 
Muslims in the jail. This request resulted in the prisoner's 
being interrogated by the warden, who sought the names of 
Cis the Muslims in the jail. The prisoner refused to divulge 
the names of the Muslims because he feared that they would 

be subjected to reprisals. The warden then summarily ordered 
the prisoner confined in the maximim security unit of the 
jail, where he remained for four years until his habeas 


corpus petition brought him before the district court. 


The warden opposed the petition on the grounds that 


confinement in the maximum security unit was not "punishment" 


but merely "segregation" and as such not a matter into which 


the court could inquire. The district court agreed and 
dismissed the petition. The court of appeals reversed. 
According to the court, the deprivations attendant confine- 

“ment in the maximum security unit "cannot be treated as 
insubstantial." Moreover: 


Although prison officials may and should 
be alert to exercise their legitimate authority 
to prevent breaches of discipline, even this 
acknowledged broad authority may not be exer- 
cised to discipline a prisoner who merely expresses 
for himself and others a desire to worship accord- 
ing to their religious dictates. 


* * * 


There appears no just reason for casting the 
proponent of Muslim religious services, who had 
been guilty of no misconduct, into the maximum 
security ward for an indefinite period. The 
court will not countenance the arbitrary impos- 
ition of such serious disciplinary action where 
the assertedly offensive conduct bears so close 
a relationship to First Amendment freedoms. 


* * * 


A prisoner is not bereft of all his rights. 
Included among those retained is an immunity 
from punishment for making a reasonable attempt 
to exercise his religion, even a religion that 
to some of us may. seem strangely confused and 
irrational. (365 F.2d at 430-31.) 


This case overruled Roberts v. Pegelow, 313 F.2d 548 


(4th Cir. 1963), on which appellees rely. - (appellees' 
brief, p. 8, n. 2.) 

Similarly, in Wright v. McMann, 387 F.2d 519 (2d Cir. 
1967), a Civil Rights Act Seton orouene by a prisoner in 
a state prison, the prisoner complained of his solitary 
confinement in a disgusting "strip cell," and of heing 
deprived of an opportunity to practice his religious faith. 
The warden urged the court to keep “hands-off” matters of © 
internal discipline of state prisons. The court of appeals 
refused the invitation. While the court noted SPs did 
not “intend to interfere with appropriate state een 
discipline nor to: suggest that district judges should 
become referees in prison-guard disputes of every nature 
or description," (id. at 527, n. 18), it ruled that "the 
debasing conditions to which Wright claims to have Seen 
subjected . . . would, if established, constitute cruel 
and unusual punishment in violation of the Eighth Amendment." 
(Id. at 525.) Accordingly, in the spirit of “the increasing 
judicial recognition that prisoners are not wholly berefit 


of constitutional rights," the court reversed the dismissal 


of the complaint and remanded the case for proceedings 


on the merits. (Id. at 526, n. 17.) 


B. The Court Correctly Found That the 


Pleadings and Supporting Affidavit 
Filed in the District Court Left 


Unresolved Several Important Issues 
of Fact Which Precluded Summary 
Judgment for Appellees. 


Appellees also assert that the petition and the 
Rodgers affidavit, read together, showed that there was 
no genuine issue of material fact. Although the petition 
is obviously written by an unlettered man and is difficult 
to understand, it can fairly be read to allege the following 
instances of mistreatment: 


1. On November 14, 1966, petitioner was placed in 


solitary confinement in a control cell without an opportunity 


to learn the reasons for this action. and without an oppor- 


tunity for a hearing on the charges. This action would 


appear to violate Department of Corrections for the District 


of Columbia Departmental Order 15-6, at 2 (May 1, 1961, 


revised, June x 1963): 


When possible, punitive segregation shall be 
avoided until an official hearing occurs. 


* - * * 


The [Disciplinary] Board will consider the 

reports against an inmate in the presence of 

the inmate and permit the inmate charged to 

respond to the charges and, when warranted, 

' request witnesses to the specifics of the 
charges. 
The Board should meet as frequently as 

required, at the discretion of the Superin- 

tendent, in order to provide prompt justice. 

Whenever possible, punitive measures will be 

delayed until the Board makes a finding. 
The Rodgers affidavit admits that "on 14 November, 1966, 
[petitioner] was placed in the Control Cell Area to await 
action of the Disciplinary Board," and was kept there until 
30 November, 1966. It does not appear when, if ever, the 
Disciplinary Board met on the case, nor what was its recom- 
mendation. 

2. Plaintiff was kept in the control cell-for seventeen 
days, where he was subjected to cruel and inhuman treatment. 
This would appear to violate the same Departmental Order, 


which provides that "No inmate should be kept in punitive 


segregation more than fifteen consecutive days." (id. at 3.) 


The Rodgers affidavit admits that petitioner was in the 
control cell for seventeen days, and contains no information 
about the nature of the treatment to which appellant was 


subjected in the control cell. Conditions in a control cell 


are not pleasant. See Fulwood v. Clemmer, 206 F. Supp. 


370, 378 (D.D.C. 1962). */ 


3. While he was in the control cell, petitioner was 


denied an opportunity to bathe, to receive visitors and 
mail, or to petition the courts for redress of his grievances. 
This would appear to be a violation of the same Departmental 


Order, which provides that "Inmates in punitive segregation 


%/ In Fulwood v. Clemmer, conditions in the control cell 
at Lorton Reformatory were described as follows: 


A control cell is a cell in a special building. 
It is approximately eight feet by twelve feet, with 
a stone floor and stone walls on three sides. There 
is no window, so that no natural light enters the 
cell, and the single artificial light is controlled 
from outside the cell. There is no bed; a mattress 
is placed on the floor at ten o'clock at night and 
taken out at six o'clock in the morning. The toilet 
has no top and in most cases is not flushable from 
inside the cell. There is no wash basin. There is 
no furniture of any kind in the.cell. An inmate in 
a control cell is allowed no reading matter, no 
exercise, no visitors, no mail unless of an emergency 
mature, and only occasionally a shave and shower. 
Regardiess of the time of year, an inmate in the 
control cell jis allowed to wear only coveralls and 
shoes without laces. 


An inmate in a control cell is given a restricted 
diet of 2,000 calories daily. For breakfast he usually 
receives some dry cereal and water, and for lunch and 
dinner some potatoes and a vegetable or two with bread 
and water. (206 F. Supp. at 378.) 


for more than a few days should be permitted baths and 
: 

shaves at least twice a week." (Id. at 3.) The Rodgers 
affidavit neither confixms nox denies this averment. 

4. Petitioner was disciplined without cause because 
of religious prejudice and his personal beliefs. The Rodgers 
affidavit does not state that petitioner actually committed 
any breach of the prison rules, but only that he was "cited" 
for violations. It was precisely appellant's complaint in 
this regard that he did not violate any of the ein 

5. After his release from the control cell, petitioner 
was taken to the special treatment unit, still without cause. 
The Rodgers affidavit admits that petitioner was placed in 
the special treatment unit, and does not state why he was 
placed there rather than returned to the general prison 
population. Conditions in the maximum security unit are 
far more rigorous than in those areas of prison for the 
general prison population. Fulwood v. Clemmer, 206 F. Supp. 


370, 379 (D.D.C. 1962).%*/ 


*/ The Special Treatment Unit at Lorton Reformatory was 
described as follows: : 


An STU cell is a special cell in which a number 
of restrictions are imposed on-the inmate. For example, 
an STU inmate is fed in his cell, so that his food is 
usually cold, he is not permitted to work except on the 
range, and he is not allowed movies, television, rehabil- 
itation program, Saturday visits, etc. (206 F. Supp. at 
379.) 
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6. Petitioner was verbally abused and placed in fear 
of his life by appellee Zerbinos on several occasions, 
including one instance on November 14, 1966. Furthermore, 
during his stay in the control cell, petitioner was physi- 
cally injured through the criminal negligence of the 
appellees. The Rodgers affidavit is completely silent on 
these averments. 

7. Petitioner was discriminatorily denied an oppor- 
tunity to attend religious services. The Rodgers affidavit 
contains no information on this subject. 

It is therefore clear that the Rodgers affidavit did 
not meet appellees' burden of proving that there existed no 
genuine issue of material fact, and this court was correct 


in so holding. 


C. The Rodgers Affidavit, the Sole 


Support for the Summary Judgment 
in Appellees Favor, Was Incompetent 
To Support the Motion for Summary 


Judgment Because It Was Hearsay 
Evidence and Because it Did Not Have 
Attached to it Appropriate Copies of 
Documents to.Which It Referred. 


The Rodgers affidavit was incompetent to support the 


motion for summary judgment. Rule 56(e) of the Federal Rules 


of Civil Procedure requires that: 


Supporting and opposing affidavits shall be 
made on personal knowledge, shall set forth 
such facts as would be admissible in evidence, 
. and shall show affirmatively that the affiant 
is competent to testify to the matters stated 
therein. Sworn or certified copies of all 
papers or parts thereof referred to in an 
affidavit shall be attached thereto or served 
therewith. 


The Rodgers affidavit states, "I make the following vor 
ment from my personal knowledge and from the Records of the 
Jail . .°. ." Such of the information given as was derived 
from the jail records is not "made on personal knowledge," 
but is hearsay and not best evidence; therefore, it is not 


“such facts as would be admissible in evidence" under Rule 56. 


There is no way to tell from the affidavit which of 


the affiant's testimony was of personal knowledge and which 
was subject to the defects noted. Since the burden of 
showing nonexistence of any issue of material fact is on 
the moving party, 3. Barron & Holtzoff, Federal Practice 

and Procedure § 1235, at 138 (rev. ed. Wright 1960); 

6 Moore, Federal Practice 4 56.15[3], at 2335 (2d ed. 1966), 
and since "the provisions of Rule 56(e) are enforced more 


strictly against the movant than the opposing party," 


3 Barron & Holtzoff, supra, § 1237, at 106 (Supp. 1967); 
accord, Semaan v. Mumford, 118 U.S.App.D.C. 282, 283 n.2, 
335 F.2d 704, 705 n.2 (1964); 6 Moore, supra, 4 56.22[1], 
at 2819-20, the entire affidavit should have been stricken 
as defective. 

Furthermore, the first sentence of the second paragraph 
of the affidavit relates to the contents of certain disci- 
plinary reports, but no "sworn or certified copies" of these 
reports were attached to the affidavit or served on the 
appellant. It appears that neither the appellant nor the 
district court was ever given an opportunity to review the 
prison reports on which Rodgers based his brief affidavit. 

The law in this circuit interdicts the rendering of 
summary judgment on such an affidavit. In Jameson v. Jameson, 
85 U.S.App.D.C. 176, 176 F.2d 58 (1949), suit was brought 


for payment of alimony, and the plaintiff sought summary 


judgment. In his affidavit in opposition, the defendant 


stated that he "verily believes" that the alimony decree 
had been modified by a prior court order. This court held 
that such a statement was hearsay and did not meet the 


requirement of rule 56(e) that the statement be made on - 


~ personal knowledge and consist of such statements es outa 
be admissible in evidence. The court held further that 
this requirement of the rule was mandatory, and not waived 
by failure to object. (Id. at 178, 176 F.2d at 60.) 

Similarly, in Washington Post Co. v. Keogh, 125 U.S.App. 
_ D.C. 32, 365 F.2d 965 (1966), cert. denied, 385 U.S. 1011 

(1967), a libel action brought on behalf of a public official, 
it was alleged that Drew Pearson's reputation for veracity 
was so poor that it was reckless for a newspaper to publish 
a defamatory Pearson article without checking the facts. 
In opposition to the newspaper's motion for suey Sees 
an affidavit on Pearson's een was presented: This 


court ruled that the affidavit could not be considered 


< | 
because it suffered the same infirmities as the Rodgers 


affidavit in this case: 


The affidavit, however, is clearly inad- 
missible and appears to have been treated as 
such by the District Court. . . . Keogh's affi- 
davit runs afoul of Rule 56(e) in several 
respects. First, it is not based on personal | 
knowledge, but asserts and relies on the truth 
of charges about which plaintiff does not clain - 
to know anything. . . . Second, the affidavit 
does not set forth facts admissible in evidence, 
see Rule 43(a), Fed.R.Civ.P., as the allegations 
are almost all hearsay. . . . Third, sworn or 
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certified copies of all papers referred to 
in the affidavit are not attached, as the 
rule requires. . . . It cannot, therefore, 

- be relied upon to raise a genuine issue of 
fact. (Id. at 37-38, 365 F.2d at 970-71.) 
(Footnotes omitted.) 


These cases demonstrate that under the settled law 


of this circuit, summary judgment was improper. The Rodgers 
affidavit did not show that "there is no genuine issue as 
to any material fact," and in any event it could not properly 


predicate summary judgment for appellees. 


D. Appellees' Present Contention That 
the Petition Was Too Conclusory Is 
Neither Correct Nor Timely Made and 
Should Be Considered, If At All, Only 
By the District Court on Remand. 

Appellees now for the first time argue that the petition 
was properly dismissed because it was too conclusory. The 
court correctly refused to consider this belated contention. 
(Slip opinion at 4,.n.6.) In Price v. Johnston, 334 U.S. 266 
(1948), the government objected to the conclusory nature of 
a habeas petition for the first time on appeal. The Supreme 


Court refused to pass on that issue. Instead, it required 


the government to argue that point on remand. (Id. at 286-87.) © 


In any event, the petition here is sufficiently 


factual in its allegations of specific disciplinary 
action that was taken without cause and in violation of’ 
prison regulations. It is settled that the Ceres of 
a verified complaint, if they meet the standards set forth 
in rule 56(e), may be relied on to defeat a motion for 
summary judgment. See 6 Moore, supra, J 56.11[3], at 2176. 
Moreover, until the appellees meet their purdenlvof 
showing that there is no genuine issue of material fact, 
and do so by an admissible affidavit, the court need not 
reach the question of whether the petition is too conclusory. 
E. The Directions Issued By This Court 
For the Further Conduct of the Case 


Are Conducive Both To the Reasonable 
Administration of Court Work and To 


the Attainment of Justice for Indigent 
Prisoners. 
This court, in remanding the case to the district court, 
made two important ee eacions for the further conduct of 
the case: 
1. In any further summary judgment proceedings, the court 


should provide appellant with fair notice of the requirements 


of the rules of procedure in a form clearly understandable 


by one suffering the handicaps of ignorance, detention, 
and indigency, as does appellant. 

2. The court should carefully consider a variety of 
procedural means for ensuring the quality of justice to 
one in appellant's circumstances. These could include 
the denial of summary judgment and the holding of an 
evidentiary hearing to discover the basis of the complaint, 
with appellant appearing and testifying in his own behalf. 
It might also be proper for the district court to appoint 
counsel to assist: appellant and the court at an earlier 
prehearing stage than has heretofore been usual. 

Appellees sum these up as follows: 

The practical effect of the division's 
ruling is that a District Court: judge can no 

longer enter: summary judgment in any action 

brought by a! prisoner against his jailer unless 

and until the court affords the prisoner some 

kind of legal assistance. Thus, the court mst 

now provide him with notice of the requirements 

of the summary judgment rule, or appoint counsel 

to represent him, or accord him an evidentiary 

hearing. (Appellees' brief, p. 12.) 


These directions are so reasonable and leave so much 


room for creative development of improved means of dealing 


with habeas petitions that it is difficult to appreciate. 


the concerns manifested by the appellees and the ee 

venor. The problems of metcoreds confined iene g 

dealing with the complexities of federal court procedurés 

are too well known to require much documentation oC that 

provided in the opinion. 
: | 

That the summary judgment rule has pitfalls even for 

' the educated who are represented by counsel is Genonserated 

by the invalidity of the Rodgers affidavit. 

That prisoners should be given a legible road map when 
left to master the courthouse procedural maze on their own. 
seems only fair. Any improvements in the quality of pris- 
oners' pleadings thereby resulting can only make litigating-- 


although perhaps not winning--easier for appellees and inter- 


venor. i 


That jailhouse lawyers do not effectively assist 


prisoners or the courts is confirmed by experience. | As 
the Sixth Circuit has observed: 


[TJhe Court has consistently emphasized that it 
is representation by trained counsel which is 
necessary to take advantage of the full scope 

of an accused's rights and shield him from unfair 
tactics or his own ignorance. 


[W]e believe that no favor is granted to the other 
prisoners by allowing them representation by one 
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untrained in the complexities of post-conviction 

procedure and unrestrained by the values, ethics, 

and traditions of the bar. It takes little 

imagination to recognize possibilities of conflict 

of interest in allowing one who is a convicted 

murderer, rapist or burglar, serving a long sen- 

tence, to represent prisoners who have possible 

meritorious claims. Johnson v. Avery, 382 F.2d 353, 

356-57 (6th Cir. 1967), cert. granted, 390 U.S. 943 

(1968). 

That prisoners and other untutored indigents frequently 
and increasingly need nothing less than the assistance of 
trained counsel is the humane teaching of the cases which 
are the hallmarks of our current jurisprudence. Gideon v. 
Wainwright, 372 U.S. 335 (1963); Escobedo v. Illinois, 

378 U.S. 478 (1964); Miranda v. Arizona, 384 U.S. 436 (1966). 
(It seems odd and perhaps of no further utility that a habeas 
matter is treated as "civil" rather than "criminal," when it 


is so directly enmeshed in matters of crime and punishment. 


See United States ex rel. Wissenfeld v. Wilkins, 281 F.2d 707, 


715 (2d Cir. 1960) .) 

That the public acknowledges a growing responsibility 
for supplying counsel to those who need it is the lessons 
of recent administrative and legislative programs, such as 
those of the Office of Economic Opportunity, 42 U.S.C.A. 

§ 2792(b) (Supp. 1967), and the Criminal Justice Act, 


18 U.S.C. § 3006A (1964). 


The appellees and intervenor stand opposed to the 


recommendations of the court primarily because they 
apprehend a resulting "flood" of litigation. (Appellees' 
brief, p. 13.) They chastise the court for unnecessarily 
encouraging "a further proliferation of frivolous litiga- 
tion." (Intervenor's brief, p. 19.) There is little 
novelty to the flood argument. The cassandra call hes 
been made in opposition to almost all progressive decisions 
of criminal justice, yet, somehow, we have all survived. 
The important answer is that rights cannot be made hostage 
to administrative problems. See, &.g., Wright v. McMann, 
387 F.2d 519, 526-27 (2d Cir. 1967) (granting state prisoners 
access to federal courts to protect their retained rights 
from their jailers): 

While we recognize that our decision in this case 

may result in some increase in the filing of sim- 

ilar complaints in the district court, we cannot 

flinch from our clear responsibility to protect 

rights secured by the Federal Constitution. 

(Footnote omitted.) 

Moreover, it is by no means clear that the recommen- 
dations of the court will necessarily flood the courts with . 
frivolous habeas petitions. As the Supreme Court noted in 
Price v. Johnston, 334 U.S. 266 (1948), appropriate judicial 


procedures can reduce the number of defective petitions: 
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We are not unaware of the many problems caused 
by the numerous and successive habeas corpus 
petitions filed by prisoners. But the answer 

is not to be found in repeated denials of peti- 
tions without leave to amend or without the 
prisoners having an opportunity to defend against 
their alleged abuses of the writ. That only 
encourages the filing of more futile petitions. 
The very least that can and should be done is to 
make habeas corpus proceedings in district courts 
more meaningful and decisive, making clear just 
what issues are determined and for what reasons. 
(Id. at 293.) (Footnote omitted.) 


The considered opinion of The President's Commission on 
Law Enforcement and Administration of Justice was in full 
agreement with the court. In its report, the Commission 


noted: 


Another pressing need is the more frequent pro- 
vision of legal counsel to prisoners seeking 
release on habeas corpus. Legal assistance and 
advice for all prisoners seeking them should be 
supplemented by the assignment of counsel for 
prisoners with substantial claims to present to 


the court. ‘The assignment of counsel in appropriate 
cases would tend to curtail worthless petitions, 
since: petitions an attorney refused to sign would 


carry less weight in court. It would also unearth 
worthy claims that now are not presented or clearly 


articulated because of the ignorance of the inmate. 
Programs in Kansas, Wyoming, and Pennsylvania offer 
models for providing legal advice in prisons through 
law professors and students, as well as through 
practicing lawyers. The Challenge of Crime In a 
Free Society, U.S. Gov. Printing Office, Wash. D.C., 
1967, pp. 139-40. (Emphasis added.) 


Accordingly, the Commission recommended that: 
States that do not have procedures that provide 
adequate postconviction remedies should enact 
legislation or establish rules that do provide 
a single, simple remedy for all claims of 
deprivation of constitutional right. These 


procedures shouid provide for the assistance of 
counsel. Petitions should be decided on their 


merits rather than upon procedural technicalities. 
(Id. at 140.) (Emphasis added.) 
For these reasons, we submit that the court's decision of 


February- 14, 1968, was correct and should not be reconsidered. 


II. APPELLEES HAVE NOT DEPRIVED THE COURT 
OF JURISDICTION OR MOOTED THE CASE BY 
TRANSFERRING APPELLANT TO LEAVENWORTH. 

Appellees and the intervenor suggest that the case has 
become moot because, a few days before the court issued a 
ruling favorable to appellant, he "was transferred rom the 
District of Columbia Jail to Leavenworth, Kansas, by Federal 
Bus."" (Rodgers affidavit attached to appellees’ brief.) 

The case is by no means moot. The matter remains legiti- 
mately the subject of this court's jurisdiction because 


appellant was removed from the D.C. Jail in direct violation 


of Rule 29(a) of this court. Furthermore, appellant; suffers 


under a continuing burden as a result of the events recited 


in his petition. Finally, appellant has no protection 


against being retransferred to the D.C. Jail, where he 
may again be subjected to the mistreatment which is the 
subject of his petition. The district court has ample 
power to remedy any impropriety in appellant's confinement 
if, following the instructions of this court on remand, it 


finds that petitioner deserves relief. 


A. Appellees Violated Rule 29(a) of 
This Court in Failing To Obtain 
Permission of the Court to Transfer 
Appellant from the District of 
Columbia Jail. Consequently, the 
Appeal _ Is Not Mooted By the Fact 
Appellant Is No Longer at the Jail. 


Rule 29(a) of the General Rules of the United States 
Court of Appeals for the District of Columbia Circuit pro- 
vides that: 


Pending review of a decision refusing a writ 

of habeas corpus, or refusing a rule to show 
cause why the writ should not be granted, the 
custody of the prisoner shall not be disturbed, 
except by order of the court or of a judge 
thereof, upon a showing that custodial con- 
siderations require his removal. In such cases, 
the order of the court or judge will make appro- 
priate provision for substitution so that the 
case will not become moot. 


1. This is unmistakably a habeas proceeding. That this 
is in fact a habeas corpus proceeding is manifest, as evi- 


denced by the prayer of the petition, which seeks "an Order 


that I, Wayne Hudson Plaintiff Be taken from M.S.U. control 
cell and Given the Privileges of all other inmate . . . or 
to Release Plaintiff immediately from Custody .. . ” 
Appellees, in the affidavit of Charles M. Rodgers 
supporting the petition for rehearing en banc, expressly 
denominate appellant's petition as one "in Habeas corpus." 
The other allegations of the petition strikingly denote 
habeas corpus, particularly to persons experienced in the 
administration of federal prisons as are appellees. For 


in addition to seeking release from the maximum security 


- 


unit, a form of jail within a jail (see Coonts v. Wainwright, 


282 F. Supp. 893 (M.D. Fla. 1968)), appellant also sought 
protection from several forms of mistreatment by his jailers. 
See Coffin v. Reichard, 143 F.2d 443 (6th Cir. 1944), cert. 
denied, 325 U.S. 887 (1945) (reviewing allegations of jail 


assaults and injuries on habeas): 
A prisoner is entitled to the writ of habeas corpus 
when, though lawfully in custody, he is deprived of 
some right to which he is lawfully entitled even in 
his confinement, the deprivation of which serves to 
make his imprisonment more burdensome than the, law 
allows or curtails his liberty to a greater extent 
than the law permits. (Id. at 445.) 
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See Fulwood v. Clemmer, 206 F. Supp. 370 (D.D.C. 1962) 


(reviewing allegations of religious discrimination on habeas). 


It is true that appellant labeled his pleading in 
the district court a "petition for writ of declaratory 
judgment." But the label does not change the obvious 
character of the petition. "Certainly the label he has 
given his pleading will not control if he shows he is 


entitled to relief." Fulwood v. Clemmer, 111 U.S.App.D.C. 


184, 186 n.5, 295 F.2d 171, 173, n.5 (1961). As the Supreme 


Court has observed: 

The availability of a procedure to regain 

liberty lost’ through criminal process cannot 

be made contingent upon a choice of labels. 

Smith v. Bennett, 365 U.S. 708, 712 (1961). 

Courts are always alert to accord petitioners their 
full rights, notwithstanding that through ignorance of the 
practice of. law they may have mislabeled their papers. 
Thus, in Martin v. Virginia, 349 F.2d 781 (4th Cir. 1965), 
a prisoner, imprisoned on one conviction, sought to attack 
a. second conviction which resulted in a sentence he had not 
yet begun serving. There, as here, the prisoner labeled 
his pleading a "Notion for Declaratory Judgment." The 


court of appeals, in reversing the denial of the "motion," 


stated: 


We therefore hold . . . that because Martin's 
escape and larceny convictions bar his eligi- 
bility for parole, he is "in custody" within 
the meaning of 28 U.S.C.A. § 2241. 


* * * 
| 
The "Motion for Declaratory Judgment" will 
therefore be treated as a petition for writ of 
habeas corpus, and the case remanded to the 
District Court for a hearing on the petition. 
(Id. at 784.) 


Similarly, in the recent case of Coonts v. Wainwright, 


282 F. Supp. 893 (M.D. Fla. 1968), where a prisoner sought 
release from solitary confinement, the court treated a 
petition for "Writ of Injunction under the 1964 Civil Rights 
Act," as a petition for writ of habeas corpus. 

It is therefore abundantly clear that this proceeding 
is a habeas corpus action, and that the appellees fully 
pecornizecaic as such. -Nevertheless, the record fails to 
reveal that the appellees at any time sought or eee 
an order “of the court or of a judge thereof" under Rule 
29(a) which might have permitted appellant's removal from 
the D.C. Jail. 

The record evidences noching to To 


2. The record evidences nothing to rebut the inference 


that appellant was transferred to defeat his appeal. For all 


that appears of record, appellees’ failure to seek an appropriate 


order leaves open the inference that appellant was invidi- 
ously removed to Leavenworth in a purposeful attempt to 
hamper his appeal and defeat the jurisdiction of this 
court. This inference is heightened by the fact that 
appellant was transferred to Leavenworth. One would have 
expected appellant to be transferred, if at all, to the 
penitentiary at Lewisburg, Pennsylvania. Not only is 
Lewisburg closer to the District of Columbia, but it is 
the place where the sentencing court recommended that 
appellant serve his sentence. P 

Appellees' shabby disregard of the rules of the court 
and the rights of [the appellant should not be rewarded with 
success. Had appellees sought and obtained an appropriate 
order for appellant's removal, provisions would. have Been 
made "so that the case will not become moot." It is incon- 
ceivable that appellees can have improved their position by 
violating the rule. Bolden v. Clemmer, 111 U.S.App-D.C. 392, 


298 F.2d 306 (1961). 


3. The Supreme Court and the other Circuits enforce 


rules similar to Rule 29(a) of this court. Cases from 


several circuits and the Supreme Court support this conclusion. 


These cases are apt because in the Supreme Court and in 


each circuit there exists a rule, substantially identical 


to Rule 29 of this court, prohibiting any disturbance of 
the custody of a prisoner pending review of a decision 
refusing a writ of habeas corpus. */ Thus, in Schultz v. 
United States, 373 F.2d 524 (5th Cir. 1967), it appeared 
that a habeas petitioner was transferred from the federal 
penitentiary in Atlanta to the counterpart facility in 
Lewisburg, Pennsylvania, pending an appeal from the denial 
of his petition for habeas corpus. This was in violation 
of Rule 33(1) of the Rules of the United States Court of 
Appeals for the Fifth Circuit. In overruling objections 
thereafter made to its jurisdiction, the court stated: 
%/ Ist Cir. R. 35(1) 6th Cir. 30(1) 
2d Cir. R. 8 7th Cir. 11(a) 
3d Cir. R. 15(1) 8th Cir. 23 (a) 
4th Cir. R. 25(1) 9th Cir. 27(1) 
5th Cir. R. 33(1) 10th Cir. 33(a) 
Sup. Ct. R. 49(1): 
Pending review of a decision in a habeas corpus 
proceeding commenced before a court, justice or judge 
of the United States for the release of a prisoner, a 
person having custody of the prisonershall not transfer 
custody to another unless such transfer is directed in 
accordance with the provisions of this rule. Upon . 
application of a custodian showing a need. therefor, the 
court, justice or judge rendering the decision may make 


an order authorizing transfer and providing for substi- 
tution of the successor custodian as a party. 
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We think it clear that such a transfer 
cannot divest this court of jurisdiction to 
review the denial of appellant's petition. 

- - - Lest this be regarded as an implied 

-. econdonation of a deliberate disregard of our 
Rules, we hasten to point out that were we to 
find appellant entitled to the writ, his 
custodian could find himself confronted with 
an opportunity to explain his inability to 
respond to the writ in a proper proceeding. 
(Id. at 524.) 


Similarly, in Ex parte Catanzaro, 138 F.2d 100 (3d Cir. 
1943), cert. denied, 321 U.S. 793 (1944), a military draftee 
had been arrested for refusing army induction. While in the 
custody of the federal marshal, he filed a habeas petition 
challenging the validity of his draft classification; the 
petition was denied and an appeal taken. Pending appeal, 


the petitioner was convicted and sentenced to the penitentiary 


at some distance from where he had at first been held by the 


marshal. This transfer was in violation of both Supreme 
Court Rule 45 (now Rule 49) and Rule 17 of the Rules of the 
United States Court of Appeals for the Third Circuit. The 
United States Attorney urged the court of appeals to dismiss 
the appeal on the grounds that the transfer of petitioner 
had rendered the appeal from the denial of the petition moot. 


The court refused, holding: 


Furthermore, we do not believe that passing 

about of the body of a prisoner from one custodian 
to another after a writ of habeas corpus has been 

_ applied for can defeat the jurisdiction of the 
Court to grant or refuse the writ on the merits of 
the application. It is a general rule of law that 
where one has become subject to the jurisdiction 
of a court, the jurisdiction continues in all 
proceedings arising out of the litigation such as 
appeals and writs of error. . . . This general rule 
is particularized as to habeas corpus proceedings 
in Rule 45, par. 1 [now Rule 49(1)] of the Rules of 
the Supreme Court, 28 U.S.C.A. . . . An identical 
provision appears in Rule 17, par. 1 of the Rules of 
this Court (1942). . . . The only way the Marshal 
could explain an inability to produce the petitioner 
in response to the writ, if issued, would be to set 
up a violation of the rule of this Court, which | 
might serve as a confession, but hardly an avoidance. 
We think it clear that whatever may be the rights 
the petitioner has through his application for a writ 
of habeas corpus, they are not lost by whatever may 
have been done to him betweeen his application and the 
decision of his case on appeal. (Id. at 101.) 


These cases are supported by the Supreme Court's decision 


in Ex parte Endo, 323 U.S. 283 (1944). There a Japanese-American 
sought her release on habeas corpus from a relocation center 

in California. The district court denied the penicion and, 
pending appeal and without purpose to effectuate a removal 

in evasion of the habeas proceeding, petitioner was relocated 

to a center in Utah. The Court held that the transfer of 
petitioner did not moot the eae (323 U.S. at 304-07.) 


This result was later explained by the Court as being “in 


conformity with the policy underlying Rule 45(1) of the 
Court, that jurisdiction of the District Court was not 
defeated in that manner, no matter how proper the motive 
behind the removal." Ahrens v. Clark, 335 U.S. 188, 193 
(1948). 

It is thus abundantly clear that appellees were bound 
to follow the rules of this court, but failed so to do. 
They cannot defeat jurisdiction and moot the appeal by the 
simple device of allowing the appellant to be removed from 
the District of Columbia Jail. 

B. The Continuing Nature of the Disabilities 

Which Attend Appellant's Present Incarcer- 
ation as a Result of the Acts Complained of 
and the Possibility of His Retransfer.to the 
D.c. Jail and Further Mistreatment There 


D.c. Jail and further 
Preserve the Continuing Jurisdiction of the 
. Court. 


1. Appellant's record as a troublemaker, related to 


his complaint herein, probably burdens him in Leavenworth. 
Although the record states that appellant has been trans~- 
ferred to the penitentiary at Leavenworth, the record 
reflects nothing about the conditions under which he is 
confined there. It is not unreasonable to assume that 


appellant's record as a troublemaker in the D.C. Jail--in 


pert related to his claim herein--may have followed him, 
and that he is being confined in the maximum security unit 
there or is otherwise suffering unlawful restrictions on 
his prison privileges. See Bolden v. Clemmer, 111 U,S.App. 
D.C. 392, 298 F.2d 306 (1961). 

2. The events complained of Will affect appellant's 
chances for parole. Besides the fact that the petitioner 
may now be suffering unjust restrictions on his privileges 
as a result of the acts complained of herein, the case is 
saved from mootness by the fact that appellant's disciplinary 
record in the D.C. Jail will affect his chances for parole 
and his good-time computations. Martin v. Virginia, 349 F.2d 
781 (4th Cir. 1965). As this court stated in Bolden’ v. Clemmer, 
111 U.S.App.D.C. 392, 395 n.15, 298 F.2d 306, 309 n.15 (1961): 

| That an unlawful transfer [while -a habeas appeal 

is pending] may have serious impact upon a 

prisoner's ultimate release cannot be doubted, 

for "good time" allowances, 18 U.S.C. § 4161, 

and “industrial good time'' computation, 18 U.S.C. 

§ 4162, may be interfered with. 

As a result of such interference, this court concluded in 


Bolden that: "We cannot disregard the possible consequences 


of an apparently unlawful transfer, and on this record say 


that [Supreme Court] Rule 49 may be violated with impunity." 


(Id. at 394, 298 F.2d at 308.) 
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That courts are increasingly substituting experience 
for mere logic in interpreting the habeas statutes and that 
they are more realistically appraising the problems of 
prisoners is confirmed by the Supreme Court's recent 
decision in Carafas v. La Vallee, —s_—sU/.S. ____i,:« 88 «S.Ct. 
1556 (May 20, 1968). There the Supreme Court overruled 
Parker v. Ellis, 362 U.S. 574 (1960), and held that appel- 
late review of a habeas corpus petition was not rendered 
moot by virtue of the petitioner's release from the custody 
of which he complained. In Carafas, as in Parker, the 
petitioner's sentence expired before the Supreme Court 
could review the lower court's denial of the petition. The 
Court, substantially adopting the position of the dissenting 
justices in Parker, ruled that because of the continuing 

-"disabilities or burdens" which flowed from the challenged 
conviction, petitioner had a “substantial stake" in obtaining 
a judgment on the merits of his petition. "On gecount of 


' the case is not moot." 


these ‘collateral consequences, 
(Id. at 1559.) (Footnote omitted.) The Court found ample 


authority in the habeas statute to go beyond ordering a 


petitioner's discharge from unlawful custody, and to grant 


“broad . . . relief . . . as law and justice require." 


(88 S.Ct. at 1560.) 


See also Peyton v. Rowe, A soR agige abs: isehclicr: 1549 
(May 20, 1968), and Martin v. Virginia, 349 F.2d 781, 783 
(4th Cir. 1965), holding that events which have the effect 
of deferring: a prisoner's eligibility for consideration for 
parole impose a burden on the prisoner deserving of prompt 
judicial attention on habeas, despite the fact that under 
the best of circumstances the prisoner could not vacipe 
released on parole. "This approach to the statute," accord- 
ing to the Supreme Court in Peyton, “is consistent with the 
canon of construction that remedial statutes should be 


liberally construed." (88 S.Ct. at 1555.) 


3. Appellant may be retransferred to the D.C. Jail again 


to suffer the indignities of which he complains. Moreover, 


there is no reason to believe that appellant may not be re- 
transferred to the D.C. Jail, there to undergo more of the 
same abuse, discrimination, and unfounded disciplinary action 
in violation of prison regutlartons which he alleges jhe was 
subjected to in the past. In Pierce v. La Vallee, 293 F.2d 
233 (2d Cir. 1961), in which prisoners complained that they 
were subject to religious discrimination, the court held that 


a transfer from one state prison to another did not interfere 


with continuing court jurisdiction,” because "No assurance 
exists . . . that [the petitioners] may not be returned 
to Dannemora; and we do not think the mere fact of their 
transfer to another prison renders their actions moot." 
(Id. at 234.) 

4. The suggestion of mootness comes too late. Finally, 
we note that in each of the cases cited in this discussion 
the suggestion of mootness was made prior to the decisions 
of the various appellate courts when arguably they had lost 
the power to decide. Here appellees failed to advise the 
court of petitioner's removal at the proper time and the 
court's decision issued in the ordinary course. There was 
no suggestion at the time of decision that the case was moot 
or that the court then lacked jurisdiction to render the 


decision. Doubtless, the court had the power to make the 


decision it did. If the transfer of a prisoner cannot stay 


the hand of a habeas court when the court is advised of the 
transfer prior to decision, a fortiori, a decision of a 
habeas court, perfectly valid when made, is not impeached 
by the. later untimely advice of transfer and suggestion of 


mootness. 


5. The cases cited in support of the suggestion of 


mootness are not on point. Although both. the eppetes 

and the intervenor suggest. that the case is moot, they 

cite only two cases in support of the contention, Clark Vv. 
Hardy, Misc. No. 3084 (D.C. Cir. Sept. 6, 1967) and United 
States v. Munsingwear, Inc., 340 U.S. 36 (1950). Neither 

of the cited cases is applicable. In Clark v. Hard there 
was no evidence of an unlawful transfer of a prisoner or of 
continuing disabilities such as those which plague appellant 
here. In United States v. Munsingwear, Inc., the court was 
confronted with a problem of res judicata, not mootness. 

The government brought an injunction suit and a coopers 
treble-damage suit against an apparel manufacturer for 
selling goods during World War II at prices above maxcimams 
established by the OPA. In the injunction suit, the district 
court found that defendant's prices complied with the regula~ 
tion and dismissed the complaint. While the appeal on 

this decision was pending, the commodity in issue was decon- 
trolled, and the appeal was dismissed as moot. The district 


court then dismissed the treble-damage case on the ground of 


res judicata. It was the judgment of res judicata, not 


mootness, which was appealed to the Supreme Court. 


The Court's decision teaches nothing whatsoever 
about the issue presented herein--whether a transfer of 
a habeas petitioner pending appeal from a denial of the 
writ moots the appeal. The decision states merely that 
the government, derelict in not obtaining the withdrawal 
of the trial court's decision on the merits of the case, 
was not to be relieved of its own dereliction when subse- 
quently it was confronted with the bar of res judicata. 

It is, of course, a "familiar principle that res 
judicata is inapplicable in habeas proceedings."' Sanders v. 
United States, 373 U.S. 1, 8 (1963); Fay v. Noia, 372 U.S. 
391, 423 (1963). ‘Furthermore, the record does not reflect 
that appellant has ever filed a previous habeas petition. 

C. ‘There Is No Practical Problem in 
Securing Appellant's Return For 
the Further Consideration of His 
Petition in Accordance With the 
Court's Instructions. 


As a practical matter, there appears to be no serious 


impediment to returning the prisoner to the jurisdiction for 


further consideration of his petition in accordance with the 


instructions set forth in the court's opinion. Appellees 


participated in appellant's transfer out;- they can surely 


obtain his retransfer in. We cannot assume that the 


Attorney General, as the nation's chief law enforcement 
officer, would turn his back on a request made at the 
direction of the court by the Director of the Department 
of Corrections and the Superintendent of the District of 
Columbia Jail for the return of the prisoner. In any 
event, the court would have plenary power to join the 
Attorney General and, if necessary, to order the return 
of the prisoner. */ 28 U.S.C. § 2243 authorizes the court 
to do all that "law and justice require." This has been 
held to invest the district court with sufficient power 
to discharge effectively the mandate of this court.” See 
Coffin v. Reichard, 143 F.2d 443 (6th Cir. 1944), cert. 
denied, 325 U.S. 887 (1945); Ex parte Endo, 323 U.S. 283, 
304-05 (1944). The complementary provisions of 28 U.S.C. 
§ 1651 (1964), the All Writs Statute, are also available 
to the courts "in aid of their respective jurisdictions." 
%/ “Persons convicted of an offense against the United 
States shall be committed . . . to the custody of the 
Attorney General of the United States --.--" 18U.S.C. 
§ 4082(a) €Supp. I, 1965). 

"The Attorney General . . . may at any time transfer 


a person from one place of confinement to another." 18 
U.S.C. § 4082(b) (Supp. I, 1965). 


THE COURT WAS NOT REQUIRED TO ENTERTAIN 
A FULL-BLOWN APPEAL FROM THE DISTRICT 
COURT'S DENIAL OF THE PETITION. IT WAS 
EXPEDITIOUS AND PROPER FOR THE COURT 
SUMMARILY TO RETURN THE MATTER TO THE 
DISTRICT COURT WITH GUIDELINES FOR THE 
FURTHER CONDUCT OF THE CASE, INASMUCH AS 
THESE GUIDELINES COMPREHEND AN INQUIRY 
IN WHICH BOTH APPELLANT AND APPELLEES 
WILL BE ENTITLED FULLY AND FAIRLY TO 
PARTICIPATE. 


Appellees and particularly intervenor chastise the 
court for acting without benefit of their views. They 
cite authority for the proposition that "counsel can 
provide insights to an appellate court." (Intervenor's 
brief, p. 10.) They decry the procedure followed by the 
court as being at variance with the "setting [of]... 


cases by lot," citing Briscoe v. United States, 101 


U.S.App-D.C. 318, 323, 248 F.2d 640 (1967). And they 


claim that Anders v. California, 386 U.S. 738, 744 (1967), 


undermines the court's decision. 

It is paradoxical that appellees and the intervenor 
should so secenaousty, press their right to be heard and 
the court's need to hear rom their counsel while at the 
same time they so vigorously protest the appellant's right 


to be represented and the utility to the district court 


of hearing from his counsel. The opinion of the court 
properly directs that neither one side nor the other be 
heard preferentially, but that both be heard in a pro- 
ceeding designed to be fair to all and to allow the court 
whatever insights counsel for both sides might provide. 
That the parties should be so heard first by the district 

‘ court rather than the full court of appeals merely accords 
with common practice and common sense. 

We detect no right on the part of appellees and inter- 

venor to have the case decided by any particular panel, 


chosen by lot or otherwise. 


Anders does not impeach the procedure followed by this 


court. Indeed, it is utterly silent on the point. Anders 
deals instead with the need for diligence on the part of 
court-appointed counsel for indigents. Its holding is 
directly contrary to the contention made by appellees and 
intervenor that indigent habeas petitioners need no assistance 
from counsel. The point of the case was to 

assure penniless defendants the same rights 

and opportunities on appeal--as nearly as 

practicable--as are enjoyed by those persons 

who are in a similar situation but who are 


able to afford the retention of private 
counsel. (386 U.S. at 745.) 


The amicus, of course, does not argue that the 
summary procedure followed by the court would always be 
appropriate. If the procedure had cut off responsible 
debate or if it had foreclosed judicial inquiry, the 
amicus would stand opposed. The answer here seems to 
be not in unflagging consistency, but in the practical 
administration of justice with an eye to expediency in 
a case of a habeas petitioner. Here judicial inquiry has 
not been foreclosed; it has been promoted. The district 
court has been directed to consider again and fully the 
conditions alleged by appellant. Here responsible debate 
has not been stilled; it has been encouraged. The district 
court has been directed to give appellant fair notice of the 
Peer ements of judicial a cede or to hold a special 
hearing at which appellant might appear or to appoint 


counsel or to follow other means which afford substantial 


justice and “assure that the prisoner's claims receive fair, 


adequate and meaningful consideration." (Slip opinion, p. 7.) 
In the face of such a just result, it does not appear that 
any useful purpose would be served in requiring the appellate 
tribunal to entertain a full-blown rehearing with all the 


trappings. Moreover, as a practical matter, the views of the 


appellees and intervenor have now been effectively pre- 


sented. They do not require any change in the court's 


prior decision. 
CONCLUSION 
Amicus curiae believes the opinion of the court 

represents a signal advance in the civil liberties of 
indigent prisoners. It is an unnecessary step to consider 
the matter further, with all the trappings of a full-blown 
rehearing. It would be a retrogressive step to change the 
opinion. Accordingly, the amicus believes the court should 
deny the petition for rehearing en banc. : 
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